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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

CHATTANOOGA FI REMEN’ S AND )  C/ A NO.  03A01- 9603- CH00093
POLI CEMEN’ S I NSURANCE AND )
PENSI ON FUND, )  HAMI LTON CHANCERY

)
Pl a i nt i f f - Appe l l a nt , )  HON.  R.  VANN OWENS,

)  CHANCELLOR
v. )

)  
CI TY OF CHATTANOOGA, )  REVERSED

)  AND
De f e nda nt - Appe l l e e . )  REMANDED

ARVI N H.  REI NGOLD,  Cha t t a nooga ,  f or  Pl a i nt i f f - Appe l l a nt .

MI CHAEL A.  Mc MAHAN,  Cha t t a nooga ,  f or  De f e nda nt - Appe l l e e .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on pl a i nt i f f  s ought  a  de c l a r a t i on t ha t

de f e nda nt  wr ongf ul l y  wi t hhe l d $16, 598. 67 f r om t he  moni e s

a ppr opr i a t e d by de f e nda nt  f or  pl a i nt i f f  i n  f i s c a l  1993.  

Fol l owi ng a n e vi de nt i a r y he a r i ng,  t he  Tr i a l  J udge

r ul e d t ha t  t he  f i na nc e  of f i c e r  f or  de f e nda nt  wa s  ve s t e d wi t h

di s c r e t i on t o  wi t hhol d t he  a mount  i n  di s put e ,  a nd pl a i nt i f f

ha s  a ppe a l e d.

The  ge ne s i s  of  t hi s  di s put e  wa s  t he  t r a ns f e r  of

Er ni e  Me ye r ,  a  pol i c e ma n,  t o  t he  Ci t y’ s  pe r s onne l  de pa r t me nt .  



1
ORDI NANCE NO.  8 6 8 8 .

I t e m 2 .

( a )  ?No t wi t h s t a n d i n g  a n y  p r o v i s i o n s  t o  t h e  c o n t r a r y ,  t h e  Fi r e me n ’ s

a n d  Po l i c e me n ’ s  I n s u r a n c e  a n d  P e n s i o n  Pl a n  ( Pr . Ac t s  1 9 4 9 ,  Ch .  1 6 5 ,  a s

a me n d e d )  i s  h e r e b y  a me n d e d  t o  p r o v i d e  t h a t  a  Pa r t i c i p a n t  i n  t h e  Ge n e r a l

Pe n s i o n  Pl a n  wh o  h a s  t r a n s f e r r e d  e mp l o y me n t  f r o m t h e  p r o v i s i o n s  o f  t h e

Fi r e me n ’ s  a n d  P o l i c e me n ’ s  I n s u r a n c e  a n d  P e n s i o n  Pl a n  s h a l l  h a v e  t h e

r i g h t  t o  h a v e  h i s  s e r v i c e  u n d e r  t h e  Fi r e me n ’ s  a n d  P o l i c e me n ’ s  I n s u r a n c e
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Me ye r  ha d a c c r ue d i n  e xc e s s  of  e i ght  ye a r s  unde r  t he

r e t i r e me nt  pl a n a dmi ni s t e r e d by pl a i nt i f f  f or  f i r e me n a nd

pol i c e me n.   De f e nda nt  ha d a l s o e s t a bl i s he d a  ge ne r a l  pe ns i on

pl a n unde r  t he  Ci t y’ s  c ha r t e r  f or  r e gul a r  e mpl oye e s ,  ot he r

t ha n f i r e me n a nd pol i c e me n.   Whe n Me ye r  t r a ns f e r r e d hi s

e mpl oyme nt ,  pl a i nt i f f  uni l a t e r a l l y  r e f unde d t o  hi m a l l  moni e s

he  ha d pa i d i nt o pl a i nt i f f ’ s  pe ns i on f und.   The  Ci t y t ook t he

pos i t i on t ha t  Me ye r  ha d be e n wr ongf ul l y  de pr i ve d of  c r e di t e d

s e r vi c e  by pl a i nt i f f ’ s  pl a n,  a nd a r r a nge d f or  Me ye r  t o  ?buy

ba c k? h i s  c r e di t e d s e r vi c e  i n  t he  Ci t y’ s  ge ne r a l  pe ns i on pl a n

t ha t  ha d a c c r ue d unde r  pl a i nt i f f ’ s  pl a n a s  a  pol i c e ma n.   Unde r

t hi s  a r r a nge me nt ,  t he  Ci t y wa s  r e qui r e d t o  c ont r i but e  t o  t he

c r e di t e d s e r vi c e ,  whi c h c ont r i but i on wa s  c a l c ul a t e d t o  be

$16, 598. 68.   At  t ha t  j unc t ur e ,  t he  f i na nc e  of f i c e r  de t e r mi ne d

t he  de f e nda nt  ha d ove r  t i me  pa i d on be ha l f  of  Me ye r  $38, 641. 89

t o pl a i nt i f f ’ s  pl a n,  a nd t he  f i na nc e  of f i c e r  wi t hhe l d

$16, 598. 68 f r om t he  a nnua l  a ppr opr i a t e d f und f or  pl a i nt i f f ’ s

pl a n,  a nd pa i d t ha t  a mount  i nt o t he  ge ne r a l  pe ns i on pl a n on

be ha l f  of  Me ye r .   

The  Ci t y i ns i s t s  t hi s  a c t i on s houl d be  di s mi s s e d

unde r  t he  c l e a n ha nds  doc t r i ne .   I t  s a ys  t ha t  pl a i nt i f f

wr ongf ul l y  r e f unde d Me ye r ’ s  c ont r i but i ons  t o  hi m a nd t he r e by

wr ongf ul l y  de ni e d hi m be ne f i t s  unde r  i t s  pl a n pur s ua nt  t o  Ci t y

Or di na nc e  #8688. 1  Whi l e  we  a gr e e  wi t h t he  Ci t y a s  t o t he



a n d  Pe n s i o n  Pl a n  v e s t e d  i f  i t  a mo u n t s  t o  f i v e  ( 5 )  y e a r s  o r  mo r e  a n d  s a i d

Pa r t i c i p a n t  h a s  mo r e  t h a n  f i v e  ( 5 )  y e a r s  c r e d i t e d  s e r v i c e  u n d e r  t h e

Ge n e r a l  Pe n s i o n  Pl a n .   Su c h  e mp l o y e e  s h a l l  b e  e n t i t l e d  t o  r e c e i v e  a t  a g e

f i f t y - f i v e  ( 5 5 ) ,  i f  n o t  e mp l o y e d  b y  t h e  Ci t y  o f  Ch a t t a n o o g a ,  t e n  ( 1 0 %)

p e r c e n t  o f  t h e  p e n s i o n  h e  o r  s h e  c o u l d  h a v e  r e c e i v e d  i f  e mp l o y e d  f o r

t we n t y - f i v e  ( 2 5 )  y e a r s  t h a t  wa s  p a i d  a t  t h e  t i me  o f  t r a n s f e r ,  f o r  f i v e

( 5 )  y e a r s  o f  s e r v i c e ,  a n d  i f  a n y  e mp l o y e e  t r a n s f e r s  a f t e r  s e r v i n g  mo r e

t h a n  f i v e  ( 5 )  y e a r s  a n d  l e s s  t h a n  t e n  ( 1 0 )  y e a r s ,  t h e  v e s t e d  p e r c e n t  o f

s a i d  p e n s i o n  p a i d  a t  t h e  t i me  o f  t r a n s f e r  s h a l l  b e  i n c r e a s e d  b y  t h r e e

( 3 %)  f o r  e a c h  a d d i t i o n a l  y e a r  o f  s e r v i c e  u p  t o  t e n  ( 1 0 )  y e a r s  o f

s e r v i c e . ?

2
Me y e r ,  wh i l e  a  p a r t y  i n  i n t e r e s t ,  i s  n o t  b o u n d  b e c a u s e  h e  wa s  n o t  ma d e  

a  p a r t y  t o  t h i s  a c t i o n .   Co mme r c i a l  Ca s u a l t y  I n s u r a n c e  Co .  V.  Tr i - S t a t e

Tr a n s i t  Co mp a n y ,  1 7 7  Te n n .  5 1  ( 1 9 4 1 ) .
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be ne f i t s  pa ya bl e  unde r  t he  or di na nc e , 2 t he  doc t r i ne  of  unc l e a n

ha nds  i s  ge ne r a l l y  not  a ppl i c a bl e  t o  de c l a r a t or y j udgme nt

a c t i ons .   Hogue  v .  Kr oge r  Co. ,  213 Te nn.  365 ( 1963) .   

The  Ci t y’ s  pr i nc i pa l  a r gume nt  i s  t he  Ci t y’ s  ge ne r a l  r e ve nue

or di na nc e ,  #9939 f or  t he  f i s c a l  ye a r  1993- 1994,  ga ve  t he

f i na nc e  of f i c e  di s c r e t i on be c a us e  i t  ?be c a me  r e a di l y  a ppa r e nt

t o  [ t he  f i na nc e  of f i c e r ]  t ha t  t he  wr ongf ul  a c t i on of  t he  F & P

Fund wa s  not  onl y de pr i vi ng Mr .  Me ye r  of  ve s t e d s e r vi c e  t o

whi c h he  wa s  e nt i t l e d,  but  wa s  a l s o de pr i vi ng t he  Ci t y of  t he

be ne f i t  of  i t s  $38, 641. 89 c ont r i but e d on Mr .  Me ye r ’ s  be ha l f .  

Ac c or di ngl y,  Mr .  Bone y [ t he  f i na nc e  of f i c e r ]  di r e c t e d a

r e duc t i on of  t he  nor ma l  Ci t y  c ont r i but i on t o  t he  F & P Fund i n

t he  a mount  of  $16, 598. 68 t o  of f s e t  t he  f unds  a l r e a dy

c ont r i but e d by t he  Ci t y t o  t he  Fund on be ha l f  of  Mr .  Me ye r . ? 

As  l a uda bl e  a s  t he  f i na nc e  of f i c e r ’ s  i nt e nt  ma y be ,  we  c a nnot

a gr e e .   Ci t y  Or di na nc e  #9939,  a f t e r  ma ki ng a  a ppr opr i a t i on of

t he  ge ne r a l  f und i n  pe r t i ne nt  pa r t  pr ovi de s :

SECTI ON 9( c ) .   Tha t  t he  Ci t y Fi na nc e  Of f i c e r  i s
a ut hor i z e d t o ma t c h t o t he  t ot a l  s a l a r i e s  of  a l l
pa r t i c i pa nt s  i n  t he  Fi r e  a nd Pol i c e  Pe ns i on Fund
wi t h a  t we nt y ( 20%)  pe r c e nt  c ont r i but i on f r om t he
Ge ne r a l  Fund.
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The  pa r t i e s  i n  t he i r  br i e f s  f oc us  on t he  me a ni ng of  a ut hor i z e d

i n t he  a bs t r a c t ,  but  t he  c a r di na l  r ul e  of  s t a t ut or y

i nt e r pr e t a t i on t ha t  r e qui r e s  no c i t a t i on i s  t ha t  s t a t ut or y

i nt e nt  i s  t o  be  gl e a ne d f r om t he  wor di ng of  t he  whol e  s t a t ut e .  

Aut hor i z e  i s  ge ne r a l l y  de f i ne d t o  pe r mi t  a  t hi ng t o  be  done  i n

t he  f ut ur e ,  a nd ha s  a  ma nda t or y e f f e c t  or  me a ni ng i mpl yi ng a

di r e c t i on t o a c t .   Bl ac k ’ s  Law Di c t i onar y ,  5 t h Ed.  We s t .   The

i nt e nt  f r om t he  or di na nc e  i s  c l e a r ,  i t  s i mpl y di r e c t e d i t s

f i na nc e  of f i c e r  t o  pa y t he  a ppr opr i a t e d 20% i nt o t he  Fi r e me n

a nd Pol i c e me n’ s  Fund.   The r e  i s  no a ut hor i z a t i on i n  t he

or di na nc e  t o  i n  e f f e c t  wi t hhol d f r om t he  ge ne r a l  a ppr opr i a t i on

t he  di s put e d a mount  whi c h ha d be e n pr e vi ous l y pa i d i nt o t he

f und on be ha l f  of  Me ye r ,  nor  c a n s uc h be  i nf e r r e d f r om t he

di r e c t i ve  t o  de f e nda nt ’ s  a ge nt  t o  di s c ha r ge  hi s  mi ni s t e r i a l

f unc t i on by di s pe r s i ng t he  f unds  a s  di r e c t e d.   Upon r e ma nd a

j udgme nt  wi l l  be  e nt e r e d r e qui r i ng t he  Ci t y t o  pa y i nt o

pl a i nt i f f ’ s  f und t he  a mount  a r bi t r a r i l y  wi t hhe l d.   

The  i s s ue  of  whe t he r  t he  Ci t y i s  e nt i t l e d t o  r e c ove r

a ny or  a l l  of  t he  moni e s  i t  pa i d i nt o pl a i nt i f f ’ s  f und on

be ha l f  of  Me ye r  i s  not  be f or e  us ,  a nd t hi s  opi ni on i s  not  t o

be  c ons t r ue d a s  a  r ul i ng i n  a ny wa y on t ha t  i s s ue .

The  j udgme nt  of  t he  Tr i a l  Cour t  i s  r e ve r s e d,  a nd t he

c a us e  r e ma nde d wi t h t he  c os t  of  t he  a ppe a l  a s s e s s e d t o

Appe l l e e .

________________________
He r s c he l  P.  Fr a nks ,  J .
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CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


