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SAMUEL L. LEWS, JUDGE
OprPi NI ON

This i s an appeal by plaintiffs/appellants, Ernie G and Eva
Chandler, from the trial court's order granting the notion for
summary judgnment of defendants/appellees, Cecil J. and Barbara

Johnson, and dism ssing plaintiffs' conplaint.

The facts out of which this case arose are as follows. On
30 Septenber 1993, M. Chandler entered into a lease wth
defendants to | ease a building | ocated in Lebanon, WI son County,
Tennessee. The | ease was for a specific building, and defendants
specifically reserved their rights to the property around the
bui | di ng. Defendants purchased the property at a foreclosure sale
sone period of tinme before the parties entered into the | ease. The
property included three commercial buildings which previous
occupants had used as a car dealership and a body shop. Af ter
defendants purchased the property, they decided to |ease each
buil ding separately. They contacted the Cty of Lebanon and had

separate electrical neters installed for each building.

M. Chandl er testified at his deposition that he had several
conversations with M. Johnson prior to entering into the |ease.
M. Chandler testified that he specifically asked M. Johnson if
the electrical systemwas up to codes and that M. Johnson assured
himit was. He also testified that he was told by M. Johnson that
he did not need to purchase insurance for six nonths if that would
hel p himin getting his business started. According to plaintiffs
proof, M. Johnson also told M. Chandler that he would keep the
electricity in his name so that M. Chandl er woul d not have to pay

t he $500. 00 deposit.

Prior to | easing the building, M. Johnson gave M. Chandl er



an opportunity to inspect the prem ses as often and for as |ong as
he w shed. M. Chandler exercised this right and inspected the
buil ding. He admtted that a key was avail abl e so he coul d i nspect
the building at any tinme before signing the | ease. The record al so
reveal ed that M. Chandl er was a sophisticated and wel | - educat ed
busi nessman with degrees in both business and crimnal justice. He
al so had extensive experience operating nunerous profitable

busi ness enterpri ses.

After M. Chandler noved into the building, he was
el ectrocuted and suffered serious personal injuries. On 14 March
1995, plaintiffs filed a conplaint against defendants. In the
conplaint, plaintiffs alleged that the electrocution resulted from
a conmbination of two events. First, it was raining and water had
entered the building and was standing in M. Chandler's office
Second, as M. Chandler sat in a chair with his feet in the water,
he | eaned backward and his head touched an electrical outlet. He
suffered a severe el ectrical shock when his head cane i nto cont act
with the outlet. Plaintiffs further alleged that defendants were
liable for his injuries because the building' s electrical system
was defective and because defendants failed to repair the condition
of the land i medi ately adj acent to the | eased prem ses despite M.

Chandl er notifying them of the problem

On 14 August 1995, defendants filed a notion for sunmary

j udgnent . Def endants alleged that the "as is" and excul patory

cl auses precluded plaintiffs' clains. The trial court heard oral
argunment on 4 Cctober 1995. Thereafter, the court made the
foll ow ng findings:

After reviewwng the entire record and hearing the
argunents of counsel for the parties, the Court was
of the opinion that an issue of fact exists as to
whether or not the defendant was guilty of
negligence and, if so, whether the negligence
proxi mtely caused the plaintiffs' injuries and
damages. The Court was further of the opinion that
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the issue of fact concerning the defendant's
negligence was immterial in light of the "as is"
and i ndemmity provisions of the Lease Agreenent and
that the defendants were, therefore, entitled to a
judgnment as a matter of |aw.
Plaintiffs appeal ed and presented the follow ng two i ssues whi ch we
di scuss together.
A. Did the trial court err when it granted
Summary Judgnment on behal f of Defendants when it
hel d t hat excul pat ory and i ndemmi fication
provisions of the Ilease precluded Plaintiff's
claim when Plaintiff alleged that the cause of his
i njury occurred because Defendant failed to repair
the land surrounding the |eased prem ses which
Plaintiff did not control under the |ease?
B. Dd the trial court err when it granted
Summary Judgnment on behal f of Defendants when it
hel d t hat t he "as is", excul pat ory and

i ndemmi fi cation provisions of the |ease precluded
Plaintiffs' claim [sic]

Summary judgnment nmay be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
I ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Tenn. R GCv. P. 56.03 (Supp.
1995). This court reviews the decision bel ow de novo applying the
same Rule 56 analysis as did the trial court. Gonzales v. Al man
Constr. Co., 857 S.W2d 42, 44-45 (Tenn. App. 1993). One who files
a notion for sumary judgnent has the burden of establishing that
there are no genuine issues of material fact and that the |aw
entitles the noving party to a judgnent. Byrd v. Hall, 847 S.W2d
208, 215 (Tenn. 1993). After the noving party makes a properly
supported notion, the burden shifts and the nonnoving party nust
“set forth specific facts, not Iegal conclusions, by using
affidavits or the discovery materials listed in Rule 56.03,
establishing that there are indeed disputed, material facts
creating a genuine issue that needs to be resolved by the trier of

fact and that a trial is therefore necessary.” 1Id. |In addition,

Rul e 56 expressly provides that “an adverse party may not rest upon



the nere allegations or denials of the adverse party's pl eadi ng.

" Tenn. R Cv. P. 56.05 (Supp. 1995). “A disputed fact is
material if it nust be decided in order to resolve the substantive
claim or defense at which the notion is directed.” Byrd, 847
S.W2d at 215. A genuine issue exists when “a reasonable jury
could legitimately resolve that fact in favor of one side or the

other.” 1d.

Plaintiffs asserted in their brief that defendants "altered
the electrical system by setting in a separate neter base at the
prem ses. " W find nothing in the record to support this
contention. To the contrary, the undisputed facts are that the
only thing defendants did was to contact the utility conmpany to
install the nmeters. There is no evidence that they did any work to
the building or that any electrical work was done to the building

after they purchased the property.

The | ease agreenment entered into between the parties andits
terms are undi sputed. The | ease provided: "Lessee has inspected
said prem ses and by the execution of the Lease accepts sane inits
present condition. Lessee is to naintain and to make all repairs
to the building, including the roof and outside walls, at Lessee's
expense." The |ease al so required:

Lessee, at Lessee's own cost and expense, shall

conply pronptly with all |aws, rules and orders of

all federal, state and nunicipal governnents or

departnment code specifications for alterations,

repairs and additions which may be applicable to

the | eased prem ses, and shall |ikew se pronptly

conply with the requirenments of the issuer of any

i nsurance policy concerning the dem sed prem ses.

As to the electrical and utility systens, the | ease provi ded: "The
Lessee covenants and agrees to maintain the electrical system and

utility systemat Lessee's expense. Lessee to take such systens in

their "as is' condition."



The | ease al so cont ai ned t wo separ at e excul patory provi si ons
whi ch insulated defendants from liability to plaintiffs for any
reason. The clauses were as foll ows:

12) I NDEMNITY AND | NSURANCE. Lessee shall
i ndermi fy Lessor against and hold Lessor harnless
fromany and all clains or demands for |oss of or
damage to property or for injury or death to any
person fromany cause what soever while in, upon, or
about the dem sed prem ses during the termof this
| ease or any extension thereof.

20) | NDEWNI FI CATI ON. Lessee shall indemify
and hold harmless Lessor and Lessor's agents,
successors and assigns, from and against al
injury, loss, clains or danmage (including attorney
fees and di sbursenents), to any person or property
arising from related to, or in connection with the
use, and occupancy of the |eased prem ses. Al l
property of Lessee in or about the prem ses shal
be kept and stored at Lessee's sole risk and Lessee
shal |l hold Lessor harm ess fromany clainms arising
out of damages to the sane.

Plaintiffs contended that the parties entered into various
ot her agreenents regarding the subject property before executing
the witten | ease agreenent. The witten | ease, however, provides
as follows:

(d) This | ease enbodies the entire agreenent
and understanding between the parties, and
supersedes all prior negotiations, agreenments and
under st andi ngs. Any provision of this | ease may be
nodi fied, waived or discharged only by an
instrument in witing signed by the party agai nst
whi ch enforcenent of such nodification, waiver or
di scharge i s sought.

(g) Neither Lessor nor any agent of Lessor
has made any representations, warranties or
prem ses wWith respect to the prem ses except as
herei n expressly set forth.

When construing the nmeaning of an "as is" clause in a | ease
for conmmercial real property, this court stated:

Essentially an "as is" clause neans that the buyer
or lessee is purchasing or |easing the goods or
property as it is in its present state or
condi tion. This generally inplies that the
property is taken with whatever faults it may
possess and inplies that the seller or lessor is
released of any obligation to reinburse the
purchaser or |essee for |osses or damages that
result fromthe condition of the goods or property.

6



Jaffe v. Bolton, 817 S.W2d 19, 25 (Tenn. App. 1991). This court
further stated that when property is leased "as is" both parties
are charged with know edge of the existence of any problens
I ncluding code violations. I d. Consi dering the above |aw and
facts, defendants are not liable to plaintiffs for any alleged
defects, including problens with the electrical system for the
following reasons: 1) the |ease provided that M. Chandler was
| easing the property "in its present condition"; 2) M. Chandler
accepted the electrical system "as is"; and 3) M. Chandler
exercised his right to inspect the prem ses prior to entering into

the | ease agreenent.

Next, plaintiffs clainmed that sunmary judgnent was i nproper
despite the existence of the excul patory clauses. Their first
argunent was that the clauses were anbiguous. It is well settled
inthis state that a landlord may, by stipulation in a comerci al
| ease agreenent, exenpt hinself from liability for any danage
caused by defects in the | eased prenmises. See Glsonv. Gllia, 45
Tenn. App. 193, 210-11, 321 S.W2d 855, 863 (1958); Robinson v.
Tate, 34 Tenn. App. 215, 227-31, 236 S. W 2d 445, 450-51 (Tenn. App.
1950). In the instant case, M. Chandler agreed to indemify
defendants and to hold them harnm ess "from any and all clainms or
dermands for | oss or damaged property or for injury or death to any
person fromany cause what soever." Although plaintiffs argued that
t he excul patory provi sions of the | ease were anbi guous, they fail ed
to offer any proof by affidavit or otherwise that they did not
understand or conprehend the excul patory |anguage of the |ease
agreenent before they entered into it. Thus, plaintiffs failed to

satisfy their burden as to this issue.

Plaintiffs' second argunment is nore conplex. To expl ain,

they clainmed that a cause of the injury was the condition of the



adj acent real property which allowed water to enter the buil ding.
They then pointed out that the adjacent real property was not part
of the | eased premses. Plaintiffs relied on Sumers Hardware and
Supply Co. v. Steele, 794 S.W2d 358 (Tenn. App. 1990), and argued
that the exculpatory clauses did not apply to the areas not
included in the |eased prem ses. Unfortunately for plaintiffs,
this argunent is without effect. It is our opinion, unlike that of
the trial court, that plaintiffs failed to establish defendants'
liability. Thus, plaintiffs could not recover even if the

excul patory provisions were not in the |ease.

Tennessee | aw "does not place upon [a commercial] landlord
the obligation of an insurer or warrantor by contract, nor does it
i npose the extrene duty of constant care and i nspection.” d assnman
v. Martin, 196 Tenn. 595, 597, 269 S.W2d 908, 909 (1954).

The common law of landlord liability in Tennessee

has |ong been established. In this state, a
landlord is liable to a tenant on the ground of
negligence, not of contract, for an injury

resulting froman unsafe or dangerous condition of
| eased prem ses that was in existence at the date
of the lease, if the landlord by the exercise of
reasonabl e care shoul d have known, or for a greater
reason, if he had actual know edge of the condition
of the prem ses; provided, however, that as of the
date of the accident the tenant did not have
know edge or could not by the exercise of
reasonable care have had know edge of such
condition. However, the landlord is not liable in
tort for dangerous conditions or prem ses | eased to
the tenant arising after the delivery of possession
to the tenant.

Maxwel | v. Davco Corp., 776 S.W2d 528, 531-32 (Tenn. App. 1989).
In Bobo v. Harris, 1994 W. 71531 (Tenn. App. 1994), the plaintiff,
a |essee of comrercial property, sued the lessor for danages
sustained as a result of alleged problenms with the building' s
el ectrical system Id. at * 1. The trial court granted sunmary
judgment in favor of the defendant/| essor. The western section
hel d that, under Tennessee law, a landlord is not liable in tort

for the dangerous condition of the prem ses |eased to the tenant



when the condition arises after delivery to or possession by the
tenant. Because the plaintiff in Bobo failed to offer any proof
that a defect existed at the tine the parties entered into the
| ease agreenent, the western section affirmed the trial court. Id.

at *2-*3.

Qur review of the record reveals that it contai ned nothing
which would support a judgnment against defendants who were
commercial |essors of property. First, there was no proof of the
exi stence of any defect or problemwth the electrical system or
the adjacent real property at the tinme the parties executed the
| ease. Moreover, the evidence failed to establish that defendants
had any know edge of a dangerous condition or the existence of any

defect at the time the parties entered into the | ease agreenent.

As to the electrical system plaintiffs asserted that
defendants "altered the electrical systemby setting in a separate
neter base at the premses.” W find nothing in the record to
support this contention. To the contrary, the undi sputed facts are
that the only thing defendants did was to contact the utility
conpany to install the neters. There is no evidence that they did
any work to the building or that any electrical work was done to

the building after they purchased the property.

As to the adj acent real property, plaintiffs not only fail ed
to establish that water |eaked into the building prior to the
execution of the | ease or that defendants had knowl edge of such an
occurrence, but they also failed to establish that the condition of
the real property caused the water to enter the building. First,
plaintiffs did not offer any evidence regarding whether this had
happened in the past or regardi ng defendant's knowl edge. Second,

they relied upon certain unsworn allegations in the conplaint and



M. Johnson's deposition testinony to establish that the condition
of the land caused water to enter the building. Under Tennessee
Rul e of Civil Procedure 56.05 the opponent of a properly supported
notion for sunmmary judgnent is prohibited from resting upon the
nmere allegations or denials in the pleadings. Instead, the rule
requires opponents to set forth specific facts show ng that there
is a genuine issue for trial by introducing affidavits or other
forns of adm ssible evidence. Tenn. R CGv. P. 56.05 (Supp. 1995).
Plaintiffs' other form of evidence, M. Johnson's deposition,
failed to create a genuine issue of fact. Specifically, M.
Johnson testified that M. Chandler told himthat water was com ng
into the building. He then testified that this had never happened
bef ore and that the parties never determ ned the cause of the |eak
prior to the accident. Plaintiffs failed to establish the
exi stence of a genuine issue of material fact by contradicting this

t esti nony.

Fol  owi ng our review of this record, we are of the opinion
that the trial court correctly granted summary judgnment in favor of
defendants. Therefore, it results that the judgnent of the trial
court is affirmed wth costs on appeal assessed to the
plaintiffs/appellants, Ernie G and Eva Chandler. The cause is

remanded to the trial court for any further necessary proceedi ngs.

SAMUEL L. LEWS, JUDGE

CONCUR:

BEN H CANTRELL, JUDGE
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WLLIAM C. KCCH, JR.,

JUDGE
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