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OPl NI ON

This is an appeal by plaintiff/appellant, Cheryl Annette
Carr, froma decision of the trial court granting sumary
judgment in favor of defendants/appellees, Ozburn-Hessey Storage

Co. and Conrad Anthony CGuffy.

This case involves a car accident which occurred at 3:30
a.m on 10 Decenber 1992 approxi mately one-quarter mle west of
the A d Hi ckory Boulevard (“OHB”) and Bri dgeway Avenue
intersection. There is a yield sign at the intersection for the
benefit of drivers turning west onto OHB. On the east side of
the intersection OHB is flat, but the west side slopes uphill.
The posted speed limt on this portion of OHB is 45 m | es per

hour .

Ms. Carr was driving a 1992 Ford pick-up and was headi ng
west in the right lane of OHB. At the tinme of the accident, M.
Quffy was an intercity truck driver for defendant, Ozburn-Hessey
Storage Co. (“QOzburn”). He was driving a closed rig with a
standard, eight-gear cab. The rig contained twelve large rolls
of cloth wei ghing between 18, 000 and 30, 000 pounds. Wen he
reached the intersection, he did not see any lights. He rolled
onto OHB and headed west in the right |ane. He proceeded through
the turn slowy to avoid flipping the truck and then began to
accelerate. After Ms. Carr rounded the curve, |ocated before the
i ntersection, she proceeded west. She saw the tail lights of M.
Quffy’s truck within fifty feet of her truck. She braked and
tried to pass the truck, however, the passenger side of her truck
hit the trailer of M. Qffy's truck. M. Carr clainmed to be
doing the speed Iimt. M. @Qffy estimated his speed at
approximately thirty to thirty-five mles per hour, but Ms. Carr

claimed M. @Qffy was traveling between twenty and twenty-five



mles per hour.® Both parties stated that they were famliar

with this stretch of road

On 1 Decenber 1993, Ms. Carr filed a conplaint alleging that
M. @ffy was negligent per se and that he negligently operated
the truck. Specifically, she alleged that M. Guffy failed to
use flashing Iights or sone other type of warning device to alert
her of his slow speed and that he viol ated Tennessee Code
Annot at ed section 55-8-154(a) which provides as follows: “No
person shall drive a notor vehicle at such a slow speed as to
I npede the normal and reasonabl e novenent of traffic, except when
reduced speed is necessary for safe operation or in conpliance

with law ” Tenn. CobE AN, § 55-8-154(a) (1993).

Def endant s responded by denying liability and by all eging
conparative fault. They clainmed that it was necessary for M.
Quffy to proceed slowy to avoid flipping his truck and that the
truck was sufficiently Iit. They also alleged that Ms. Carr was
negl i gent because she failed to maintain a proper |ookout and
because she followed too closely in violation of Tennessee Code

Annot at ed secti on 55-8-124.

Thereafter, on 28 July 1993, defendants filed a notion for
summary judgnent. The court entered its final order granting
summary judgnent in favor of defendants on 29 Septenber 1995.
The court specifically found that Ms. Carr was “negligent and
that her negligence contributed nore than fifty percent (50% to
the accident as a matter of law.” M. Carr filed her notice of
appeal on 5 Cctober 1995. Her only issue was as foll ows:

Whet her the Trial Judge erred in granting sumrary
judgnent to the defendants in this case, thereby making

a determ nation of conparative fault, when the Court
made no findings of fact to conclude, as a matter of

! For the purposes of this appeal, M. Guffy concedes that he was
traveling between twenty and twenty-five m|es per hour.
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law, that the plaintiff's conparative fault was at
least fifty (50% percent in causing a notor vehicle
accident with the driver, M. [Qffy].
The defendants al so presented certain issues for this court's
revi ew, however, our resolution of Ms. Carr's issue pretermts

def endant s' i ssues.

We review the record of a case decided on a notion for
sumary judgnent “w thout attaching any presunption of
correctness to the trial court's judgnent. . . .” MCQCall v.

Wl der, 913 S.W2d 150, 153 (Tenn. 1995). As with any notion for
summary judgnent, there are two question which the trial court
must answer before it can grant the notion. First, the court
nmust determ ne that there are no genuine issues of material fact.
Second, the court nust determ ne, based on the undi sputed
material facts, that the noving party is entitled to a judgnent
as a matter of law. Byrd v. Hall, 847 S.W2d 208, 214 (Tenn.
1993). “A disputed fact is material if it nmust be decided in
order to resolve the substantive claimor defense at which the

notion is directed.” Id at 215. A genuine issue exists when “a
reasonable jury could legitimately resolve that fact in favor of
one side or the other.” I1d. Summary judgnment is appropriate
when there are no genuine issues. |d. Wen making any

determ nation in regard to a summary judgnent notion, the court

“is to view the evidence in a light favorable to the nonnovi ng

party and allow all reasonable inferences in his favor.” 1d.

The issue in this case involves the apportionnent of fault.
Prior to the adoption of conparative fault, Tennessee's courts
applied contributory negligence. Pursuant to this doctrine, a
trial court could grant a defendant's notion for sunmmary judgnent
if the court found that all reasonable jurors would agree that

the plaintiff was guilty of negligence. 1In other words, if the



court found that there was no genuine issue as to whether the
plaintiff was contributorily negligent, it could render a
judgnent in favor of the defendant. After the suprene court
adopted the doctrine of conparative fault in 1992, the court
addressed the general issue of when “a trial or appellate court
may hold, as a matter of law, that the plaintiff's degree of
fault is equal to or greater than the defendant's.” Eaton v.
McLain, 891 S.W2d 587, 590 (Tenn. 1994). Under the new doctrine,
the trial court must decide whether all reasonable jurors would
agree, assumng that both plaintiff and defendant were guilty of
negl i gent conduct that proximtely caused the injuries, that the
fault attributable to the plaintiff equaled or was greater than
the defendant's degree of fault. See id. |If the court

determ nes that all reasonable jurors would find the plaintiff's
fault was fifty percent or nore, it must grant summary judgnent
because when the plaintiff's fault is fifty percent or nore he or
she can not recover and there is nothing for the jury to decide.

See McIntyre v. Balentine, 833 S.W2d 52, 57 (Tenn. 1992).

The undi sputed facts are as follows. The accident occurred
one-quarter mle past the intersection. This stretch of road is
straight and slopes uphill. The weather was clear although it
was 3:30 a.m M. @ffy approached the intersection and | ooked
for oncoming traffic. There were no lights so he proceeded to
turn into the right lane. He accelerated slowly to avoid
flipping his truck. At the tinme, he had on the truck's
headl i ghts, taillights, and running lights. M. Carr was
traveling in the right lane. After negotiating the curve and
passing the intersection, Ms. Carr saw the truck's lights
approximately fifty feet in front of her. She braked and
attenpted to pass the truck. She was unable to avoid the truck

and struck the rear of it. There was no evidence that either



driver was speeding.

It is the opinion of this court that the undisputed facts
establish that Ms. Carr's negligence was greater than that of M.
@uffy. No reasonable jury could find that M. Quffy, who drove a
heavily | oaded truck approximately twenty to twenty-five mles
per hour on an uphill slope froman al nost conpl ete stop, was
nore negligent than Ms. Carr, who failed to notice a fully Iit
tractor-trailer on a famliar, unobstructed stretch of highway in
clear weather until it was too late to avoid crashing into it.
The evidence that Ms. Carr's negligence was equal to or greater
than that of M. @iffy is overwhel mng. Reasonable m nds could
not differ as to the |egal conclusions that nust be drawn.
Therefore, the issue of apportionnment of fault was properly
wi thdrawn fromthe jury and determ ned by the court as a matter

of | aw.

For the foregoing reasons, the decision of the trial court
is affirmed, and the case is remanded to the trial court for any
further proceedings. Costs of appeal are taxed to the plaintiff

[ appel l ant, Cheryl Annette Carr.
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