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    Godda r d,  P. J .  

Thi s  i s  a  f a mi l y di s put e  whe r e i n Fr a nc e s  Tr e w Ca mpbe l l

s ue s  he r  br ot he r ,  Mor t i me r  La wr e nc e  Tr e w,  a nd he r  pa r e nt s ,

Mor t i me r  E.  Tr e w a nd One t a  C.  Tr e w,  s e e ki ng t o  r e c ove r  a n

i nt e r e s t  i n  c e r t a i n  r e a l  a nd pe r s ona l  pr ope r t y,  a s  we l l  a s  a n



1 Th i s  i n c l u d e s  h e r  c l a i m o f  a  p a r t n e r s h i p  i n  t h e  g e n e r a l  s t o r e .
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a c c ount i ng f r om t he m a s  t o  t he  r e nt s  a nd pr of i t s  f r om t he  r e a l

pr ope r t y a nd a  ge ne r a l  s t or e  i n  whi c h s he  c l a i ms  t o  be  a  pa r t ne r .

He r  f a t he r ,  Mor t i me r  E.  Tr e w,  di e d dur i ng t he  pe nde nc y

of  t hi s  a ppe a l ,  a nd t he  s ui t  wa s  r e vi ve d i n  t he  na me  of  hi s

pe r s ona l  r e pr e s e nt a t i ve  by or de r  e nt e r e d Ma y 21,  1996.

The  c a s e  ha s  pr e vi ous l y be e n be f or e  t hi s  Cour t  a nd wa s

r e ma nde d by a n opi ni on f i l e d on Augus t  13,  1993,  di r e c t i ng t ha t

t he  Tr i a l  Cour t  ma ke  c e r t a i n  f i ndi ngs  of  f a c t .   Thi s  ha s  be e n

done  a nd t he  c a s e  a ga i n a ppe a l e d by Mr s .  Ca mpbe l l ,  whe r e i n s he

r a i s e s  a  numbe r  of  i s s ue s .   ( Se e  Appe ndi x A. )

The  Tr i a l  J udge  e nt e r e d a  j udgme nt  whi c h wa s  i n  pa r t

a dve r s e  t o  Mr s .  Ca mpbe l l .   Hi s  a c t i on i s  a c c ur a t e l y s umma r i z e d i n

Mr s .  Ca mpbe l l ' s  br i e f  a s  f ol l ows :

1.   Mr s .  Ca mpbe l l ' s  c l a i ms  a ga i ns t  pr ope r t i e s  owne d by
Mr .  a nd Mr s .  Tr e w,  Sr .  a r e  di s mi s s e d wi t h f ul l
pr e j udi c e ; 1

2.   Mr s .  Ca mpbe l l  owns  a  35% i nt e r e s t  i n  t he  r e a l
pr ope r t y de s c r i be d i n  t ha t  Qui t c l a i m De e d Fr om Mor t i me r
E.  Tr e w a nd One t a  C.  Tr e w t o Mor t i me r  La wr e nc e  Tr e w of
r e c or d i n  De e d Book 11- G,  Pa ge ( s )  114,  Re gi s t e r ' s
of f i c e  of  Mc Mi nn Count y,  Te nne s s e e  ( t he  Pa r t ne r s hi p
Pr ope r t y) ;

3 .   Mr .  a nd Mr s .  Tr e w,  Sr .  s ha l l  r e t ur n Mr s .  Ca mpbe l l ' s
pe r s ona l  pr ope r t y l i s t e d on Exhi bi t  58,  a n I RA a c c ount ,
a nd Mc Ke r y Round Ha y Ba l e r ;  

4 .   The  Coghi l l  pr ope r t y s ha l l  be  pa r t i t i one d i nt o
s ubs t a nt i a l l y e qua l  t r a c t s ;



2 Ou r  u s e  o f  t h e  f i r s t  n a me s  o f  t h e  p a r t i e s  s h o u l d  n o t  b e  c o n s t r u e d

a s  a n y  d i s r e s p e c t ,  b u t  r a t h e r  i s  f o r  e a s e  o f  r e f e r e n c e .
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Our  r e vi e w of  t he  r e c or d a nd t he  de t a i l e d a nd

c ompr e he ns i ve  opi ni on of  t he  Tr i a l  Cour t  pe r s ua de s  us  t ha t - -

be c a us e  t he  Tr i a l  Cour t ' s  f i ndi ngs  of  f a c t  c ome s  t o  us  wi t h a

pr e s umpt i on of  c or r e c t ne s s  unl e s s  t he  e vi de nc e  pr e ponde r a t e s

ot he r wi s e ,  Rul e  13,  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e ,  a nd

i t  i s  i nc umbe nt  upon a ppe l l a t e  c our t s  t o  de f e r  t o  t he  j udgme nt  of

t r i a l  c our t s  a s  t o c r e di bi l i t y  of  wi t ne s s e s ,  Gi l l i a m v.  Gi l l i a m,

776 S. W. 2d 81 Te nn. App. 1988) ;  Si s k v.  Va l l e y For ge  I ns .  Co. ,  640

S. W. 2d 844 ( Te nn. App. 1982) - - t hi s  i s  a n a ppr opr i a t e  c a s e  f or

a f f i r ma nc e  unde r  Rul e  10( a )  of  t hi s  Cour t  a s  t o  a l l  i s s ue s

r a i s e d,  s a ve  one .

As  t o t he  i s s ue  of  Mr s .  Ca mpbe l l ' s  i nt e r e s t  i n t he  

ge ne r a l  s t or e  pa r t ne r s hi p,  t he  r e c or d di s c l os e s  t he  f ol l owi ng.  

Or i gi na l l y ,  t he  pr ope r t y a nd ge ne r a l  s t or e ,  whi c h a r e  i n  di s put e ,

a l ong wi t h va r i ous  ot he r  bus i ne s s  e nt e r pr i s e s  whi c h ha ve  be e n

s ol d,  we r e  owne d by Mor t i me r  E. ' s 2 f a t he r  a nd Mr s .  Ca mpbe l l ' s

gr a ndf a t he r ,  J .  W.  Tr e w,  who by wi l l  l e f t ,  a mong ot he r  a s s e t s ,

t he  va r i ous  di s put e d pr ope r t i e s  t o  f i ve  of  hi s  s ons  a nd t hr e e  of

hi s  da ught e r s .   Ac c or di ng t o  t he  t e s t i mony of  Mor t i me r  L. ,  t he

pr ope r t i e s ,  e xc e pt  t he  ge ne r a l  s t or e  pa r t ne r s hi p,  e ve nt ua l l y

be c a me  t o be  owne d i n  t he  f ol l owi ng pe r c e nt a ge s :   Mor t i me r  E. - 60

pe r c e nt ;  One t a ,  Mor t i me r  E. ' s  wi f e - 5 pe r c e nt ;  Mr s .  Ca mpbe l l - 35

pe r c e nt  ( Se e  Appe ndi x B. )
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Mr s .  Ca mpbe l l  a c qui r e d he r  i nt e r e s t ,  i f  any,  i n  t he

ge ne r a l  s t or e  pa r t ne r s hi p,  by vi r t ue  of  t r a ns a c t i ons  oc c ur r i ng i n

Fe br ua r y 1975.   I t  a ppe a r s  t ha t  he r  f a t he r  a nd hi s  br ot he r ,

Al be r t ,  we r e  ha vi ng di f f i c ul t i e s  a s  pa r t ne r s  a nd Mor t i me r  E.

s ol i c i t e d Mr s .  Ca mpbe l l  t o j oi n wi t h hi m i n pur c ha s i ng Al be r t ' s

i nt e r e s t .   Be c a us e  i t  wa s  f e a r e d t ha t  Al be r t  woul d i nc r e a s e  t he

pr i c e  of  hi s  i nt e r e s t  i n  t he  pa r t ne r s hi p s houl d he  l e a r n of  Mr s .

Ca mpbe l l ' s  i nvol ve me nt ,  i t  wa s  de t e r mi ne d t ha t ,  not wi t hs t a ndi ng

t ha t  s he  wa s  s uppl yi ng- - a c c or di ng t o  he r  t e s t i mony whi c h i s

di s put e d- - $7000 of  t he  t ot a l  pur c ha s e  pr i c e  of  $8000,  t he  bi l l  of

s a l e  s houl d be  ma de  t o  Mor t i me r  E.  a nd hi s  wi f e ,  One t a ,  a nd hi s

t wo s i s t e r s ,  Ma r y Ma gnol i a  Tr e w ( a l s o known a s  Nol a )  a nd Myr t l e

M.  Tr e w.

The  t r a ns a c t i on wa s  c ompl e t e d i n t wo s t e ps .   Fi r s t ,  by

bi l l  of  s a l e  da t e d Fe br ua r y 18,  1975,  ( s e e  Appe ndi x C) ,  Mor t i me r

E. ' s  br ot he r ,  Al be r t  R.  Tr e w,  a nd hi s  wi f e ,  Wi l l i e  Tr e w,  s ol d t o

Mor t i me r  E.  a nd hi s  wi f e ,  One t a  Tr e w,  a nd Mr .  Tr e w' s  s i s t e r s ,

Ma r y Ma gnol i a  Tr e w a nd Myr t l e  M.  Tr e w,  " t he  bus i ne s s  known a nd

ope r a t e d a s  Tr e w Br ot he r s  a nd i nc l udi ng t he  good wi l l ,  a l l  s t oc k

of  me r c ha ndi s e ,  a l l  a c c ount s  r e c e i va bl e ,  a l l  f i xt ur e s  a nd

e qui pme nt ,  i nc l udi ng t he  ga s  pumps  a nd t a nks  a nd a i r  c ompr e s s or . "

Se c ond,  by bi l l  of  s a l e  da t e d Fe br ua r y 25,  1975 ( s e e

Appe ndi x D) ,  Ma r y Ma gnol i a  Tr e w a nd Myr t l e  M.  Tr e w t r a ns f e r r e d

t he  e xa c t  s a me  pr ope r t y,  e xc e pt  f or  t he  a i r  c ompr e s s or ,  t o

Fr a nc e s  Tr e w Ca mpbe l l  a nd Mor t i me r  E.  Tr e w.



3 My r t l e  M.  n a me d  Mo r t i me r  E.  r e s i d u a r y  l e g a t e e  i n  h e r  wi l l .
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Sof a r  a s  we  c a n a s c e r t a i n  f r om t he  r e c or d,  t he  onl y

wr i t t e n i ns t r ume nt  by whi c h Mor t i me r  E.  a c qui r e d Al be r t ' s

i nt e r e s t  i n  t he  ge ne r a l  s t or e  pa r t ne r s hi p wa s  by t he  bi l l  of  s a l e

da t e d Fe br ua r y 18,  1975,  a nd t he  onl y wr i t t e n i ns t r ume nt  by whi c h

Mor t i me r  E.  c oul d ha ve  a c qui r e d t he  i nt e r e s t  of  hi s  s i s t e r ,  Ma r y

Ma gnol i a , 3 wa s  by t he  i ns t r ume nt  da t e d Fe br ua r y 25,  1975.   I n

l i ght  of  t hi s  we  be l i e ve  i t  mus t  f ol l ow t ha t  t he  i ns t r ume nt  of

Fe br ua r y 25 l i ke wi s e  c onve ye d t o  Mr s .  Ca mpbe l l  t he  s i s t e r s '

i n t e r e s t  i n  t he  ge ne r a l  s t or e  pa r t ne r s hi p.   To put  i t  a not he r

wa y,  i t  i s  di f f i c ul t  t o unde r s t a nd how Mor t i me r  E.  c a n i ns i s t

t ha t  he  a c qui r e d a n i nt e r e s t  i n  t he  pa r t ne r s hi p by t he  Fe br ua r y

25t h i ns t r ume nt ,  but  t ha t  Mr s .  Ca mpbe l l  di d not .   Mor e ove r ,  i t

wi l l  be  not e d t ha t  t he  bi l l  of  s a l e  s pe a ks  of  " t he  good wi l l ,  a l l

s t oc k of  me r c ha ndi s e ,  a l l  a c c ount s  r e c e i va bl e ,  a l l  f i xt ur e s  a nd

e qui pme nt . "   Thi s  l a ngua ge ,  i n  our  vi e w,  c l e a r l y  i s  r e f e r r i ng t o

t he  ge ne r a l  s t or e  pa r t ne r s hi p.

Our  c onvi c t i on i n  t hi s  r e ga r d i s  but t r e s s e d by t he  f a c t

t ha t  a f t e r  t he  Ma y 25t h t r a ns f e r  by t he  s i s t e r s ,  Mr s .  Ca mpbe l l

wa s  gr a nt e d s i gna t ur e  a ut hor i t y  t o  a  pa r t ne r s hi p ba nk a c c ount

a nd,  a c c or di ng t o  J a me s  D.  Moul t e n,  a  c e r t i f i e d publ i c

a c c ount a nt ,  Mr s .  Ca mpbe l l  wa s  s hown a s  a  pa r t ne r  wi t h a  c a pi t a l

a c c ount  dur i ng t he  pe r i od t ha t  he  di d t he  pa r t ne r s hi p t a x

r e t ur ns - - 1975 t hr ough 1984.   Addi t i ona l l y ,  a t  one  poi nt  i n  hi s
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t e s t i mony Mor t i me r  E.  hi ms e l f  t e nde d t o  gi ve  c r e de nc e  t o  Mr s .

Ca mpbe l l  i ns i s t e nc e :

Q Mr .  Tr e w,  i s n ' t  i t  t r ue  - -  i s n ' t  i t  c or r e c t
t ha t  your  da ught e r  ha s  a  pa r t ne r s hi p i nt e r e s t  be c a us e
of  t hi s  bi l l  of  s a l e ?

A We l l  t ha t  mi ght  be ,  I  don ' t  know a bout  t ha t .

We  a c c or di ngl y f i nd t ha t  t he  e vi de nc e  pr e ponde r a t e s

a ga i ns t  t he  Tr i a l  Cour t ' s  f i ndi ng t ha t  Mr s .  Ca mpbe l l  a c qui r e d no

i nt e r e s t  i n  t he  ge ne r a l  s t or e  pa r t ne r s hi p a nd,  i ns t e a d,  f i nd t ha t

by vi r t ue  of  t he  i ns t r ume nt  of  Fe br ua r y 25,  1975,  s he  a c qui r e d a n

i nt e r e s t  of  35 pe r c e nt .

I n  r e a c hi ng t he  f or e goi ng c onc l us i on we  a r e  not

unmi ndf ul  of  T. C. A.  61- 1- 117( 7) ,  whi c h pr ovi de s  t ha t  " no pa r t y

c a n be c ome  a  me mbe r  of  a  pa r t ne r s hi p wi t hout  t he  c ons e nt  of  a l l

t he  pa r t ne r s . "   I n  our  vi e w,  be c a us e  of  t he  unde r s t a ndi ng be t we e n

Mor t i me r  E.  a nd Mr s .  Ca mpbe l l  r e l a t i ve  t o  pur c ha s i ng Al be r t ' s

i nt e r e s t  a nd t he  f a c t  t ha t  Mor t i me r  E.  wa s  a l s o a  gr a nt e e  i n  t he

i ns t r ume nt s  c onve yi ng t he  pr ope r t y t o  Mr s .  Ca mpbe l l ,  c ons e nt  of

t he  pa r t ne r s  ma y be  i nf e r r e d.   

Be f or e  c onc l udi ng,  we  not e  pa r e nt he t i c a l l y  t ha t  e ve n i f

Mr s .  Ca mpbe l l  di d not  a c qui r e  a  pa r t ne r s hi p i nt e r e s t ,  s he  di d

a c qui r e ,  a l ong wi t h he r  f a t he r ,  t he  i nt e r e s t  of  t he  s i s t e r s .  

Cons e que nt l y ,  unde r  T. C. A.  61- 1- 126,  s he  wa s  e nt i t l e d " t o

r e c e i ve ,  .  .  .   t he  pr of i t s  t o  whi c h t he  a s s i gni ng pa r t ne r  woul d
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ot he r wi s e  be  e nt i t l e d. "   Thi s  e nvi s i ons ,  i f  not  ot he r wi s e

r e s ol ve d,  a n a c c ount i ng.

Fi na l l y ,  we  poi nt  out  t ha t  we  ha ve  not  ove r l ooke d Mr s .

Ca mpbe l l ' s  a s s e r t i on t ha t  s he  f ur ni s he d f unds  i n  e xc e s s  of  t he

pe r c e nt a ge  of  t he  pr ope r t y s he  wi l l  be  r e c e i vi ng unde r  our

de t e r mi na t i on a s  t o  he r  i nt e r e s t  i n  t he  pa r t ne r s hi p a nd t he  Tr i a l

Cour t ' s  de t e r mi na t i on a s  t o  he r  i nt e r e s t  i n  t he  ot he r  pr ope r t y.  

We  a r e ,  l i ke  t he  Tr i a l  Cour t ,  howe ve r ,  d i s i nc l i ne d i n l i ght  of

t he  pr e vi ous  c l os e  r e l a t i ons hi p a mong t he  f a mi l y me mbe r s  a nd

t he i r  c a s ua l  a t t i t ude  t owa r d bor r owi ng,  l e ndi ng,  gi vi ng a nd

r e c e i vi ng mone y a nd pr ope r t y,  t o  gr a nt  he r  a n i nt e r e s t  i n  e xc e s s

of  t ha t  pr ovi de d f or  i n  t he  wr i t t e n i ns t r ume nt s .  

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t ,  a s  modi f i e d,  i s  a f f i r me d a nd t he  c a us e  r e ma nde d t o  t he

Cha nc e r y Cour t  f or  Mc Mi nn Count y f or  f ur t he r  pr oc e e di ngs  not

i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

one - ha l f  a ga i ns t  Mr s .  Ca mpbe l l  a nd one - ha l f  a ga i ns t  t he

De f e nda nt s .

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


