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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

NATHANI EL BOWERMAN,  J R. ,  a nd )  C/ A NO.  03A01- 9601- CV- 00012
BRI DGET CHADWI CK,  EX REL. , )

)  HAMI LTON LAW
ON BEHALF OF )

)  HON.  WI LLI AM L.  BROWN,
ADAM MI CHAEL BOWERMAN, )  J UDGE
D. O. B.  6- 5- 84 )

)
Pl a i nt i f f s - Appe l l a nt s , )

)
v . )

)
NATHANI EL BOWERMAN,  SR. ,  a nd )
LOUI SE BOWERMAN, )  AFFI RMED

)  AND
De f e nda nt s - Appe l l e e s . )  REMANDED

S.  DAWN COPPOCK,  St r a wbe r r y Pl a i ns ,  f or  Pl a i nt i f f s - Appe l l a nt s .

MARTI N J .  LEVI TT,  LEVI TT & LEVI TT,  Cha t t a nooga ,  f or
De f e nda nt s - Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on,  Na t ha ni e l  Bowe r ma n,  J r . ,  t he  na t ur a l

f a t he r  of  Ada m Mi c ha e l  Bowe r ma n,  i s  s e e ki ng c us t ody of  Mi c ha e l

a nd a l s o s e e ks  t o  s e t  a s i de  a  de c r e e  of  a dopt i on by

de f e nda nt s ,  pa t e r na l  gr a ndpa r e nt s  of  Mi c ha e l ,  e nt e r e d on

Nove mbe r  5,  1986.   

Fol l owi ng a n e vi de nt i a r y he a r i ng,  t he  Tr i a l  J udge

r ul e d t ha t  t he  a dopt i on wa s  va l i d  a nd t ha t  pl a i nt i f f  ha d

a ba ndone d t he  c hi l d .   
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Pl a i nt i f f  ha s  a ppe a l e d,  a nd r a i s e s  t he  f ol l owi ng

i s s ue s :

A. We r e  t he  bi r t h  pa r e nt s ’  r i ght s  pr ope r l y
t e r mi na t e d a nd i f  t he y we r e  not  c a n a  va l i d
a dopt i on be  ba s e d on f r a udul e nt  or  i nva l i d
t e r mi na t i on of  pa r e nt a l  r i ght s ?

B. Ba s e d upon t he  pa r t i c ul a r  f a c t s  of  t hi s  c a s e ,
wa s  t he r e  a  l e ga l  a ba ndonme nt ?

C. I f  t he r e  ha s  be e n no va l i d  a dopt i on a nd no
a ba ndonme nt ,  c a n a  non- pa r e nt  de pr i ve  a  f i t
pa r e nt  of  c us t ody of  hi s  c hi l d .

We  do not  r e a c h t he s e  i s s ue s  be c a us e  t hi s  a c t i on i s

e s s e nt i a l l y  a  c ol l a t e r a l  a t t a c k on a n a dopt i on de c r e e .  

The  r e c or d r e ve a l s  t ha t  on J ul y 7,  1986,  a  pe t i t i on

of  a dopt i on wa s  f i l e d i n  t he  Ci r c ui t  Cour t  of  Ha mi l t on Count y

s t yl e d:   ?Na t ha ni a l  Bowe r ma n,  Sr . ,  a nd Loui s e  Bowe r ma n,

na t ur a l  gr a ndpa r e nt s ,  a nd Na t ha ni a l  Bowe r ma n,  J r . ,  na t ur a l

f a t he r ,  p e t i t i one r s ?.   The  pe t i t i on s hows  t ha t  i t  wa s  s i gne d

by a l l  t hr e e  pa r t i e s .   At  t he  t r i a l  of  t hi s  c a us e ,  Na t ha ni a l

Bowe r ma n,  J r . ,  t e s t i f i e d t ha t  he  ha d ne ve r  s i gne d a  s ur r e nde r

doc ume nt ,  nor  s i gne d a ny pa pe r s  i n  c onne c t i on wi t h t hi s

a dopt i on,  a nd t ha t  he  wa s  not  a wa r e  of  t he  a dopt i on unt i l

s ome t i me  i n  1993.   The r e  i s  e vi de nc e  i n  t he  r e c or d t ha t  he  wa s

i n Cha t t a nooga  a t  hi s  pa r e nt s ’  home  i n J une  of  1986,  a nd t he r e

i s  t e s t i mony t ha t  he  we nt  t o  t he  of f i c e  of  t he  l a wye r  who

ha ndl e d t he  a dopt i on t o  s i gn pa pe r s  pe r t a i ni ng t o  t he

a dopt i on.   

The  Tr i a l  Cour t ,  i n  ma ki ng hi s  f i ndi ngs ,  c omme nt e d

t ha t  s ome  of  t he  pl a i nt i f f ’ s  t e s t i mony wa s  ?l udi c r ous ? a nd he

a c c r e di t e d t he  de f e nda nt s ’  t e s t i mony ma de  wi t hout  obj e c t i on

t ha t  pl a i nt i f f  j oi ne d i n  a nd wa s  a gr e e a bl e  t o  t he  a dopt i on,

t ha t  he  t ol d Mr .  Eps t e i n t he  c hi l d  wa s n’ t  hi s ,  a nd wha t e ve r
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t he y di d wa s  ?ok. ?  The  Cour t  s pe c i f i c a l l y  f ound t ha t  pl a i nt i f f

kne w of  t he  a dopt i on a nd a c qui e s c e d i n  t he  a dopt i on,  a nd

c onc l ude d by s a yi ng t ha t  he  f ound ?t he  c r e di bi l i t y of  t he

wi t ne s s e s  i n  c onf l i c t  a nd t he  t e s t i mony we i gh he a vi l y  i n  f a vor

of  Mr .  a nd Mr s .  Bowe r ma n .  .  .  a nd a ga i ns t  t he  c r e di bi l i t y  of

Na t ha n Bowe r ma n,  J r . ?

Pl a i nt i f f  i ns i s t s  on a ppe a l  t ha t  t he  a dopt i on i s

i nva l i d  be c a us e  he  di d not  l e ga l l y  s ur r e nde r  t he  c hi l d  t o  hi s

pa r e nt s ,  nor  we r e  hi s  pa r e nt a l  r i ght s  t e r mi na t e d i n  a  j udi c i a l

pr oc e e di ng.   Ci t i ng Nal e  v .  Robe r t s on,  871 S. W. 2d 674 ( Te nn. .

1994) .   Pl a i nt i f f ’ s  r e l i a nc e  on Nal e  i s  mi s pl a c e d.   Thi s

j ur i s di c t i on ha s  l ong he l d i n  a dopt i on c a s e s ,  i f  t he  na t ur a l

pa r e nt  i s  be f or e  t he  Cour t ,  e i t he r  vol unt a r i l y  or  by pe r s ona l

s e r vi c e ,  t he  Cour t  ha s  j ur i s di c t i on of  t he  a dopt i on

pr oc e e di ng,  r e ga r dl e s s  of  whe t he r  t he  pa r e nt  ha s  l e ga l l y

s ur r e nde r e d t he  c hi l d  f or  a dopt i on.   Young v .  Smi t h,  e t  al . ,

191 Te nn.  25 ( 1950) .   Gi ve n t he  Tr i a l  Cour t ’ s  a s s e s s me nt  of

t he  c r e di bi l i t y  of  t he  wi t ne s s e s ,  t he  e vi de nc e  pr e ponde r a t e s

t ha t  pl a i nt i f f  kne w of  t he  a dopt i on pr oc e e di ng a nd j oi ne d

t he r e i n,  a nd t he  a dopt i on de c r e e  i s  r e s  j udi c at a  a s  t o t hi s

i s s ue .

The  pl a i nt i f f  c i t e s  s e ve r a l  a l l e ge d i r r e gul a r i t i e s

i n  t he  a dopt i on pr oc e e di ngs ,  i nc l udi ng t he  i ns i s t e nc e  t ha t  t he

na t ur a l  mot he r ’ s  s ur r e nde r  di d not  c ompor t  wi t h Te nne s s e e  l a w.

The  pe r t i ne nt  s t a t ut e  i n f or c e  a t  t he  t i me  of  t hi s

a dopt i on pr ovi de s :

T. C. A.  §36- 1- 127.   Bi ndi ng e f f e c t  of  adopt i on.  -  ( a )
Whe n a  c hi l d  i s  a dopt e d pur s ua nt  t o  t he  pr ovi s i ons
of  t hi s  pa r t ,  t he  a dopt i ve  pa r e nt s  s ha l l  not
t he r e a f t e r  be  de pr i ve d of  a ny r i ght s  i n  t he  c hi l d ,
a t  t he  i ns i s t e nc e  of  t he  na t ur a l  pa r e nt s  or



4

ot he r wi s e ,  e xc e pt  i n  t he  s a me  ma nne r  a nd f or  t he
s a me  c a us e s  a s  a r e  a ppl i c a bl e  i n  pr oc e e di ngs  t o
de pr i ve  na t ur a l  pa r e nt s  of  t he  c hi l dr e n.

( b)  Af t e r  t he  f i na l  or de r  of  a dopt i on i s
s i gne d,  no pa r t y  t o  a n a dopt i on pr oc e e di ng,  nor
a nyone  c l a i mi ng unde r  s uc h a  pa r t y ,  ma y l a t e r
que s t i on t he  va l i di t y  of  t he  a dopt i on pr oc e e di ng by
r e a s on of  a ny de f e c t  or  i r r e gul a r i t y  t he r e i n,
j ur i s di c t i ona l  or  ot he r wi s e ,  but  s ha l l  be  f ul l y
bound t he r e by,  s a ve  f or  s uc h a ppe a l  a s  ma y be
a l l owe d by l a w.  .  .  .

Whi l e  s t r i c t  c ompl i a nc e  wi t h t he  a dopt i on s t a t ut e  i s  r e qui r e d

i n c ont e xt  of  a ppe l l a t e  r e vi e w of  t he  a c t i ons  of  l owe r  c our t s ,

we  s a i d i n  Br own v .  Rai ne s ,  611 S. W. 2d 594 ( Te nn.  App.  1980) :

Thi s  r e qui r e me nt  doe s  not  a ppl y,  howe ve r ,  whe n a
f i na l  de c r e e  of  a dopt i on,  no l onge r  s ubj e c t  t o
a ppe a l ,  i s  a t t a c ke d e i t he r  c ol l a t e r a l l y  or  by a n
i nde pe nde nt  a c t i on i n  e qui t y  f or  r e l i e f  f r om a
j udgme nt .   I n  t hi s  s i t ua t i on,  t he  pr ovi s i ons  of
T. C. A.  §36- 127 a ppl y:

Af t e r  t he  f i na l  or de r  of  a dopt i on i s
s i gne d,  no pa r t y  t o  a n a dopt i on pr oc e e di ng,  nor
a nyone  c l a i mi ng unde r  s uc h a  pa r t y ,  ma y l a t e r
que s t i on t he  va l i di t y  of  t he  a dopt i on
pr oc e e di ng by r e a s on of  a ny de f e c t  or
i r r e gul a r i t y t he r e i n,  j u r i s di c t i ona l  or
ot he r wi s e ,  but  s ha l l  be  f ul l y  bound t he r e by,
s a ve  f or  s uc h a ppe a l  a s  ma y be  a l l owe d by l a w.

.  .  .

The  s a me  r e s ul t  ha s  be e n r e a c he d i n  c a s e s
a nt e da t i ng t he  s t a t ut e .   Unde r  pr i or  c a s e  l a w a n
i nde pe nde nt  or  c ol l a t e r a l  a t t a c k on a  f i na l  de c r e e
of  a dopt i on c oul d be  ma i nt a i ne d onl y upon a  s howi ng
t ha t  t he  c our t  r e nde r i ng t he  de c r e e  l a c ke d s ubj e c t
ma t t e r  j ur i s di c t i on .  .  .  Thus  unde r  e i t he r  T. C. A.
§36- 127 or  pr i or  c a s e  l a w,  t he  a ppe l l a nt  a s  a  pa r t y
t o t he  or i gi na l  pr oc e e di ngs  i s  now f or e c l os e d f r om
c l a i mi ng t ha t  t he  a dopt i on i s  voi d be c a us e  of  t he
f a i l ur e  t o  c ompl y wi t h t he  s ur r e nde r  r e qui r e me nt .

P.  596.

We  hol d t ha t  pl a i nt i f f  i s  pr e c l ude d f r om r a i s i ng

t he s e  i s s ue s  i n  hi s  c ol l a t e r a l  a t t a c k on t he  a dopt i on de c r e e .  

Fi na l l y,  t he r e  i s  a  publ i c  pol i c y i s s ue  t o t a ke  i nt o

a c c ount ,  a s  me nt i one d i n  Br own .   The  Tr i a l  Cour t  f ound t ha t
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pl a i nt i f f  wa s  a wa r e  of  t he  a dopt i on,  a c qui e s c e d t he r e i n,  ye t

t hi s  a c t i on wa s  not  f i l e d unt i l  Ma r c h 27,  1995.   I n  Br own  we

s a i d i t  wa s  di f f i c ul t  t o pi npoi nt  t he  e xa c t  t i me  whe n a

c ol l a t e r a l  a t t a c k s houl d be  f i l e d.   Howe ve r ,  we  he l d i n t ha t

c a s e  t ha t  s e ve n ye a r s  wa s  t oo l ong.   I n  t hi s  c a s e ,  t he  a c t i on

wa s  br ought  a f t e r  ni ne  ye a r s ,  a nd f or  t hi s  r e a s on a l one  t he

a t t a c k on t he  a dopt i on de c r e e  woul d be  di s a l l owe d.

The  j udgme nt  of  t he  Tr i a l  Cour t  i s  a f f i r me d,  a nd t he

c a us e  r e ma nde d a t  a ppe l l a nt s ’  c os t .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


