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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

ESTATE OF WALTER BATES, )  C/ A NO.  03A01- 9604- CH- 00140
Ca ndy Gr e e n,  Pe r s ona l )
Re pr e s e nt a t i ve , )  POLK CHANCERY

)
Pl a i nt i f f - Appe l l e e , )  HON.  EARL H.  HENLEY,

)  CHANCELLOR
v. )

)
EARL WI LLI AMS a nd wi f e , )
GAI L WI LLI AMS, )  AFFI RMED

)  AND
De f e nda nt s - Appe l l a nt s . )  REMANDED

B.  PRI NCE MI LLER,  J R. ,  Cl e ve l a nd,  f or  Pl a i nt i f f - Appe l l e e .

J OE G.  BAGWELL,  Knoxvi l l e ,  f or  De f e nda nt s - Appe l l a nt s .

O P I  N I  O N

Fr a nks .  J .

Thi s  di s put e  a r os e  ove r  t he  us e  of  a  r oa dwa y

s e pa r a t i ng t he  pa r t i e s ’  pr ope r t i e s .   The  Cha nc e l l or  de t e r mi ne d

t ha t  de f e nda nt s  ha d r e c ons t r uc t e d t he  r oa dwa y a nd r e nde r e d

?i mpa s s a bl e ? t he  r e ma i ni ng por t i on of  t he  ol d r oa dwa y.   The

Cha nc e l l or  wa s  of  t he  opi ni on t ha t  ?t he r e  i s  a  c ommon e a s e me nt

be t we e n t he  pa r t i e s ? a nd c onc l ude d:

s i nc e  t he  de f e nda nt s  ha ve  ma de  t he  i mpr ove me nt s ,  i t
i s  not  onl y f a i r  but  pe r t i ne nt  t ha t  t he  pl a i nt i f f s
ha ve  t he  r i ght  of  i ngr e s s  a nd e gr e s s  ove r  t he  r oa d,
but  t he y wi l l  be  r e qui r e d t o  c ont r i but e  $1, 500. 00 t o
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t he  de f e nda nt s  f or  t he  wor k t he  l a t t e r  pe opl e  di d i n
ma ki ng s uc h r e pa i r s .   The  pl a i nt i f f s  s ha l l  c ont i nue
t o s ha r e  t he i r  pa r t  of  t he  ma i nt e na nc e  e xpe ns e  ove r
t he  pa r t  of  t he  r oa d us e d by t he m.

On a ppe a l ,  de f e nda nt s  i ns i s t  t he  e vi de nc e  doe s  not

s uppor t  t he  f i ndi ngs  by t he  Cha nc e l l or .   The  f i ndi ngs  c ome  t o

us  wi t h a  pr e s umpt i on of  c or r e c t ne s s ,  unl e s s  t he  e vi de nc e

pr e ponde r a t e s  a ga i ns t  t he  f i ndi ngs  by t he  Tr i a l  J udge .  

T. R. A. P.  Rul e  13( d) .

I n  r e vi e wi ng t he  e vi de nc e  de  nov o  we  f i nd t ha t  t he

di s put e d or i gi na l  r oa dwa y wa s  one - ha l f  on e a c h of  t he  pa r t i e s ’

l a nd,  wi t h t he  bounda r y l i ne  e s s e nt i a l l y  be i ng t he  c e nt e r  of

t he  r oa dwa y.   The  e vi de nc e  a l s o e s t a bl i s he s  t ha t  t he  r oa d ha d

be e n us e d by t he  owne r s  a nd ot he r s  l ong i n  e xc e s s  of  t we nt y

ye a r s .

De f e nda nt s  e l e c t e d t o  bui l d  or  r e c ons t r uc t  t he

r oa dwa y,  a nd whi l e  t he r e  i s  no s ur ve y i n  t he  r e c or d

e s t a bl i s hi ng t he  e xa c t  bounda r y be t we e n t he  pa r t i e s ,  t he

e vi de nc e  e s t a bl i s he s  t ha t  t he  ma i n t r a ve l e d por t i on of  t he

r e c ons t r uc t e d r oa dwa y i s  e s s e nt i a l l y  on de f e nda nt s ’  l a nd,  but

s ubs t a nt i a l l y  i nc l ude s  t he  por t i on of  t he  ol d r oa dwa y whi c h

wa s  on de f e nda nt s ’  l a nd.   The  e vi de nc e  a l s o e s t a bl i s he s  t ha t

f i l l  di r t  ha s  s pi l l e d ont o pl a i nt i f f ’ s  ha l f  of  t he  ol d

r oa dwa y,  a nd dr a i na ge  di t c he s  a nd pi pe s  e nc r oa c h on t he

r e ma i nde r  of  t he  ol d r oa d be d.   The  Cha nc e l l or  f ound t ha t  t he

ne w c ons t r uc t i on ?now r e nde r s  t he  l owe r  s e c t i on of  t he  r oa dwa y

i mpa s s a bl e ?.   One  of  t he  pl a i nt i f f ’ s  wi t ne s s e s  t e s t i f i e d,

wi t hout  obj e c t i on,  a s  f ol l ows :

Q. And e xc e pt  f or  put t i ng i n  c ul ve r t s  t o  c r os s  t he
c r e e k,  you c a n bui l d  a  r oa d on your  pr ope r t y
j us t  a s  t he  Wi l l i a ms ’  di d t o a c c ompl i s h t he
s a me  pur pos e  t ha t  you’ ve  j us t  de s c r i be d;  i s
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t ha t  c or r e c t ?

A. I  s uppos e  t ha t  c oul d be  done  wi t h a  gr e a t
a mount  of  e xpe ns e .   But  we  ha d a c c e s s  t o  ha l f ,
by t he  pr ope r t y l i ne ,  of  t he  ol d r oa d be d whi c h
ha s  now be e n de s t r oye d by t he i r  a c t i ons .

The  Tr i a l  J udge  i s  i n  t he  be s t  pos i t i on t o  j udge  t he

c r e di bi l i t y  of  t he  wi t ne s s e s ,  a nd t he  e vi de nc e  doe s  not

pr e ponde r a t e  a ga i ns t  hi s  f i ndi ng on t hi s  i s s ue .   T. R. A. P.  Rul e

13( d) .

Ne xt ,  de f e nda nt s  i ns i s t  t ha t  pl a i nt i f f s  di d not

e s t a bl i s h a n e a s e me nt  t o  us e  t he  ol d r oa dwa y,  be c a us e  t he y di d

not  de mons t r a t e  t ha t  t he i r  us e  of  t he  or i gi na l  r oa dwa y wa s

a dve r s e .   We  c a nnot  a gr e e .   We  he l d i n  Kni ght  v .  Ut z ,  673

S. W. 2d 161 ( Te nn.  App.  1984)  t ha t  mut ua l  us e  by a dj a c e nt

pr ope r t y owne r s  of  a  r oa dwa y s e pa r a t i ng t he  pr ope r t i e s  a nd

l yi ng pa r t i a l l y  on e a c h pr ope r t y,  woul d be  a dve r s e  t o  t he

s e pa r a t e  or  e xc l us i ve  us e  by e i t he r .   Ac c or di ngl y,  we  c onc l ude

t ha t  pl a i nt i f f s  e s t a bl i s he d a  r i ght  t o us e  t he  or i gi na l

r oa dwa y.

The  f a c t  t ha t  t he  c ons t r uc t i on of  t he  ne w r oa dwa y

pr e ve nt s  t he  us e  of  t he  ol d r oa dwa y a nd t he  f ur t he r  f a c t  t ha t

t he  ne w r oa dwa y l i e s  i n  pa r t  on t he  e a s e me nt  on de f e nda nt s ’

s i de  of  t he  pr ope r t y l i ne ,  e s t a bl i s he s  a n a de qua t e  ba s i s  f or

t he  r e l i e f  f a s hi one d by t he  Cha nc e l l or .   We  f i nd t he  r e ma i ni ng

i s s ue s  t o  be  wi t hout  me r i t ,  a nd a f f i r m t he  j udgme nt  of  t he

Cha nc e l l or .

The  c os t  of  a ppe a l  i s  a s s e s s e d t o  a ppe l l a nt s .
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________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


