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OP1 NI ON

Franks. J.

This di spute arose over the use of a roadway
separating the parties’ properties. The Chancellor determ ned
t hat defendants had reconstructed the roadway and rendered
?l npassabl e? the remai ning portion of the old roadway. The
Chancel | or was of the opinion that ?there is a commbn easenent
bet ween the parties? and concl uded:

since the defendants have nmade the inprovenments, it

is not only fair but pertinent that the plaintiffs

have the right of ingress and egress over the road,
but they will be required to contribute $1,500.00 to



t he defendants for the work the latter people did in

maki ng such repairs. The plaintiffs shall continue

to share their part of the mai ntenance expense over
the part of the road used by them

On appeal, defendants insist the evidence does not
support the findings by the Chancellor. The findings cone to
us with a presunption of correctness, unless the evidence
preponder at es agai nst the findings by the Trial Judge.

T.R A P. Rule 13(d).

In review ng the evidence de novo we find that the
di sputed origi nal roadway was one-half on each of the parties’
| and, with the boundary Iine essentially being the center of
the roadway. The evidence al so establishes that the road had
been used by the owners and others long in excess of twenty
years.

Def endants el ected to build or reconstruct the
roadway, and while there is no survey in the record
establishing the exact boundary between the parties, the
evi dence establishes that the main travel ed portion of the
reconstructed roadway is essentially on defendants’ |and, but
substantially includes the portion of the old roadway which
was on defendants’ |and. The evidence al so establishes that
fill dirt has spilled onto plaintiff’s half of the old
roadway, and drai nage ditches and pi pes encroach on the
remai nder of the old road bed. The Chancellor found that the
new construction ?now renders the | ower section of the roadway
i npassabl e?. One of the plaintiff’s witnesses testified,

W t hout objection, as follows:
Q And except for putting in culverts to cross the
creek, you can build a road on your property
just as the Wllians’ did to acconplish the

sanme purpose that you’ ve just described; is
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t hat correct?

A | suppose that could be done with a great
amount of expense. But we had access to half,
by the property line, of the old road bed which
has now been destroyed by their actions.

The Trial Judge is in the best position to judge the
credibility of the witnesses, and the evidence does not
preponderate against his finding on this issue. T.R A P. Rule
13(d).

Next, defendants insist that plaintiffs did not
establish an easenent to use the old roadway, because they did
not denonstrate that their use of the original roadway was
adverse. W cannot agree. W held in Knight v. Uz, 673
S.W2d 161 (Tenn. App. 1984) that nutual use by adjacent
property owners of a roadway separating the properties and
lying partially on each property, would be adverse to the
separate or exclusive use by either. Accordingly, we concl ude
that plaintiffs established a right to use the original
r oadway.

The fact that the construction of the new roadway
prevents the use of the old roadway and the further fact that
the new roadway lies in part on the easenent on defendants’
side of the property line, establishes an adequate basis for
the relief fashioned by the Chancellor. W find the renaining
i ssues to be without nerit, and affirmthe judgnment of the

Chancel | or.

The cost of appeal is assessed to appellants.
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