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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

TAMMY LYNN E.  TYNDALL, )  C/ A NO.  03A01- 9601- CV- 00032
)

Pl a i nt i f f - Appe l l e e , )  HAMI LTON LAW
)

v. )  HON.  WI LLI AM L.  BROWN,
)  J UDGE

DONALD RAY TYNDALL, )
)  AFFI RMED AND

De f e nda nt - Appe l l a nt . )  REMANDED

SHERRY B.  PATY,  Cha t t a nooga ,  f or  Pl a i nt i f f - Appe l l e e .

J .  ESTES COCKE,  Ea s t  Ri dge ,  f or  De f e nda nt - Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  di vor c e  a c t i on,  t he  mot he r  wa s  a wa r de d

c us t ody of  t he  pa r t i e s ’  s on a nd da ught e r ,  a ge s  f our  a nd t hr e e

a t  t he  t i me  of  t he  di vor c e .   The  hus ba nd ha s  a ppe a l e d,

i ns i s t i ng t ha t  i t  wa s  e r r or  f or  t he  Tr i a l  Cour t  t o a wa r d

c us t ody of  t he  c hi l dr e n t o  t he  mot he r ,  a nd t he n a l l owi ng t he

mot he r  t o  move  f r om Cha t t a nooga  wi t h t he  t wo c hi l dr e n t o  Sc ot t

Count y,  Te nne s s e e .

The  pa r t i e s  we r e  ma r r i e d i n  1987 i n  Cha t t a nooga ,  but

ha d me t  i n  Sc ot t  Count y,  Te nne s s e e .   The  mot he r  wa s  a

r e gi s t e r e d nur s e ,  a nd ha d r e t ur ne d t o  Sc ot t  Count y s hor t l y
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pr i or  t o  t hi s  di vor c e ,  whe r e  s he  wa s  t he  Di r e c t or  of  Pe r s onne l

a t  One i da  Nur s i ng Home  He a l t hc a r e .   The  mot he r  t e s t i f i e d t ha t

whi l e  s he  wa s  on t he  j ob,  he r  mot he r  woul d c a r e  f or  t he

c hi l dr e n.

The  hus ba nd e s s e nt i a l l y  a r gue s  t ha t  i t  wa s  i n  t he

be s t  i nt e r e s t  of  t he  c hi l dr e n f or  c us t ody t o  be  a wa r de d t o

hi m.   Hi s  e xt e nde d f a mi l y l i ve s  i n  t he  Cha t t a nooga  a r e a ,  a nd

he  wa s  of  t he  opi ni on t he  c hi l dr e n woul d r e c e i ve  a  be t t e r

e duc a t i on i f  l e f t  wi t h hi m.   

The  e vi de nc e  e s t a bl i s he s  t ha t  e a c h of  t he  pa r e nt s

woul d be  a  pr ope r  c us t odi a l  pa r e nt .   The  e vi de nc e  doe s  not

pr e ponde r a t e  a ga i ns t  t he  Tr i a l  Cour t ’ s  de c i s i on t o  a wa r d

c us t ody of  t he  t wo c hi l dr e n t o  t he  mot he r .   T. R. A. P.  Rul e

13( d) .

The  hus ba nd’ s  r e ma i ni ng i s s ue  i s  i nt e r r e l a t e d wi t h

t he  i s s ue  of  c us t ody,  i . e . ,  r e mova l  t o  a not he r  c ount y.   As

not e d i n  Aaby  v .  St r ange ,  ___ S. W. 2d ___ ( Te nn.  Apr i l  22,

1996) ,  onc e  c us t ody ve s t s  i n  one  of  t he  pa r e nt s ,  t ha t  pa r e nt

ma y move  t he  c hi l d  unl e s s  t he  nonc us t odi a l  pa r e nt  c a n s how by

a  pr e ponde r a nc e  of  t he  e vi de nc e  t ha t  t he  pa r e nt ’ s  mot i ve s  a r e

vi ndi c t i ve .   The r e  i s  no e vi de nc e  of  vi ndi c t i ve ne s s  he r e .   The

mot he r ’ s  e xt e nde d f a mi l y i s  i n  t he  Sc ot t  Count y a r e a ,  a nd s he

obt a i ne d e mpl oyme nt  a s  f a vor a bl e ,  i f  not  mor e  f a vor a bl e ,  t ha n

s he  c oul d obt a i n i n  t he  Cha t t a nooga  a r e a .   I n  he r  t e s t i mony

s he  c onc e de d t ha t  a t  one  t i me  s he  ha d a gr e e d wi t h t he  hus ba nd

a s  t o  whe r e  t he  c hi l dr e n woul d be  e duc a t e d,  but  upon f ur t he r

i nve s t i ga t i on s he  c onc l ude d t he  e duc a t i ona l  oppor t uni t i e s  i n

Sc ot t  Count y,  ?i s  muc h be t t e r  t ha n we  e ve r  t hought .   The  c r i me

r a t e  i s  muc h l owe r  t ha n we  t hought ,  a l s o,  muc h l owe r  t ha n
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Ha mi l t on Count y. ?  

I n  Roge r o v .  Pi t t ,  759 S. W. 2d 109 ( Te nn.  1980) ,  t he

mot he r  ha d pe t i t i one d t o  r e move  t he  c hi l dr e n t o  Ohi o whi c h t he

Supr e me  Cour t  a l l owe d.   The  c a s e  i s  i ns t r uc t i ve  be c a us e  t he

pa r t i e s  i n Roge r o  ha d j oi nt  c us t ody of  t he  c hi l dr e n a t  t he

t i me  of  t he  r e mova l .   The  Supr e me  Cour t  a l l owe d t he  mot he r  t o

move  wi t h t he  c hi l dr e n,  upon c onc l udi ng t he  mot he r  wa s  a  f i t

pa r e nt  t o  ha ve  c us t ody,  wa s  not  vi ndi c t i ve  i n  he r  de s i r e  t o

r e l oc a t e ,  s he  c oul d r e ma r r y upon r e l oc a t i on,  a nd t he  c hi l dr e n

woul d be  ne a r  ?t he i r  gr a ndmot he r  a nd ot he r  r e l a t i ve s . ?

We  c a n f i nd no ba s i s  t o  di s t ur b t he  Tr i a l  Cour t ’ s

a wa r d of  c us t ody t o  t he  mot he r  a nd a f f i r m t he  j udgme nt  of  t he

Tr i a l  Cour t .

Cos t s  of  t he  a ppe a l  a r e  a s s e s s e d t o  t he  a ppe l l a nt

a nd t he  c a us e  r e ma nde d.

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



4


