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Thi s  i s  a n a ppe a l  f r om t he  a c t i on of  t he  Te nne s s e e  Cl a i ms

Commi s s i one r  i n  de nyi ng t he  c l a i ma nt  r e l i e f  s ought  by a  mot i on

f i l e d pur s ua nt  t o  Rul e  60. 02,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e .

Spe c i f i c a l l y ,  t he  c l a i ma nt  c ha l l e nge s  t he  va l i di t y  of  Te nne s s e e

Cl a i ms  Commi s s i on Rul e  0310- 1- 1- . 01( 5) ( c ) .   Cl a i ma nt  i ns i s t s  t ha t

t he  r ul e  i s  i n  c ont r a ve nt i on of  Rul e  56,  Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e  a nd f ur t he r  i s  a  vi ol a t i on  of  Ar t i c l e  11,  Se c t i on 8 of

t he  Te nne s s e e  Cons t i t ut i on.   We  r e s pe c t f ul l y  di s a gr e e  a nd a f f i r m

t he  j udgme nt  of  t he  c l a i ms  c ommi s s i one r .

The  c l a i ma nt ,  Ms .  Tuc k,  unde r we nt  a  l a pa r os pi c  pr oc e dur e

pe r f or me d by Dr .  Er i c  De Fr e i t a s  on Se pt e mbe r  11,  1992.   He

a l l e ge dl y i nj ur e d he r  s ma l l  bowe l ,  but  di d not  r e a l i z e  a t  t he  t i me

t ha t  he  ha d done  s o.   She  r e t ur ne d t o  Swe e t wa t e r  Hos pi t a l  Eme r ge nc y

Room on t he  t wo f ol l owi ng da ys  a nd s a w Dr .  De Fr e i t a s  on t he  t hi r d

da y.   On Se pt .  16,  1992,  s he  we nt  t o  t he  Uni ve r s i t y  of  Te nne s s e e

Hos pi t a l  be c a us e  s he  s t i l l  f e l t  i l l .  On Se pt e mbe r  22,  1992,  t he

bowe l  i nj ur y wa s  di s c ove r e d a nd r e pa i r e d.   

I n Augus t ,  1993,  Ms .  Tuc k f i l e d a  c l a i m a ga i ns t  t he  Uni ve r s i t y

of  Te nne s s e e  Hos pi t a l  wi t h t he  Di vi s i on of  Cl a i ms  Admi ni s t r a t i on.



1 Ms. Tuck also filed suit against Dr. DeFreitas in a separate action in the
circuit court of Monroe County, but those issues are not pertinent to this appeal.
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The  c l a i m wa s  t r a ns f e r r e d t o t he  Cl a i ms  Commi s s i on on Oc t .  25,

1993. 1 

On Ma y 5,  1994,  t he  de f e nda nt  f i l e d a  mot i on f or  s umma r y

j udgme nt  wi t h t he  Cl a i ms  Commi s s i on t oge t he r  wi t h a  me mor a ndum a nd

a n a f f i da vi t .   Ms .  Tuc k di d not  r e s pond.   Subs e que nt l y ,  on  Ma r c h

15,  1995,  t he  Cl a i ms  Commi s s i on  e nt e r e d a n Or de r  of  Di s mi s s a l

wi t hout  a  he a r i ng pur s ua nt  t o  Te nne s s e e  Cl a i ms  Commi s s i on Rul e

0310- 1- 1- . 01( 5) ( c ) .   Couns e l  f or  Ms .  Tuc k r e s ponde d wi t h a  f l ur r y

of  doc ume nt s  i nc l udi ng a  mot i on t o  va c a t e  t he  di s mi s s a l  pur s ua nt  t o

Rul e  60. 02,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,  a  r e s pons e  t o

de f e nda nt ’ s  mot i on f or  s umma r y j udgme nt ,  a ns we r s  t o  i n t e r r oga t o-

r i e s ,  a nd a  r e que s t  f or  or a l  a r gume nt .   The  de f e nda nt  t he n f i l e d a

mot i on i n  oppos i t i on.   A he a r i ng  wa s  he l d by t e l e phone  a nd bot h

pa r t i e s  f i l e d a ddi t i ona l  me mor a nda .   On Oc t obe r  4 ,  1995,  t he

c ommi s s i one r  e nt e r e d hi s  or de r  de nyi ng t he  mot i on t o  va c a t e  hi s

pr e vi ous  or de r  gr a nt i ng t he  s umma r y j udgme nt .   

T. C. A.  §  9- 8- 403 pr ovi de s  t ha t  pr oc e e di ngs  be f or e  t he  c l a i ms

c ommi s s i on a r e  t o  be  c onduc t e d i n  a c c or da nc e  wi t h  t he  Te nne s s e e

Rul e s  of  Ci vi l  Pr oc e dur e  " whe r e  a ppl i c a bl e  a nd ot he r wi s e  pur s ua nt

t o  r ul e s  a nd r e gul a t i ons  pr omul ga t e d by t he  c ommi s s i on. "
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Rul e  56 of  t he  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  pr ovi de s  i n

pe r t i ne nt  pa r t  a s  f ol l ows :

56. 01 For  Cl a i ma nt .  A pa r t y s e e ki ng t o  r e c ove r  upon
a  c l a i m,  c ount e r c l a i m,  or  c r os s - c l a i m or  t o obt a i n a
de c l a r a t or y j udgme nt  ma y,  a t  a ny t i me  a f t e r  t he  e xpi r a -
t i on of  t hi r t y  ( 30)  da ys  f r om t he  c omme nc e me nt  of  t he
a c t i on or  a f t e r  s e r vi c e  of  a  mot i on f or  s umma r y j udgme nt
by t he  a dve r s e  pa r t y ,  move  wi t h or  wi t hout  s uppor t i ng
a f f i da vi t s  f or  a  s umma r y j udgme nt  i n  t he  pa r t y ' s  f a vor
upon a l l  or  a ny pa r t  t he r e of .

 
56 . 02 For  De f e ndi ng Pa r t y.  A pa r t y  a ga i ns t  whom a

c l a i m,  c ount e r c l a i m,  or  c r os s - c l a i m i s  a s s e r t e d or  a
de c l a r a t or y j udgme nt  i s  s ought  ma y,  a t  a ny t i me ,  move
wi t h or  wi t hout  s uppor t i ng a f f i da vi t s  f or  a  s umma r y
j udgme nt  i n  t he  pa r t y ' s  f a vor  a s  t o  a l l  or  a ny pa r t
t he r e of .

 
56. 03 Mot i on a nd Pr oc e e di ngs  The r e on.  The  mot i on

s ha l l  be  s e r ve d a t  l e a s t  t hi r t y  ( 30)  da ys  be f or e  t he  t i me
f i xe d f or  t he  he a r i ng.  The  a dve r s e  pa r t y  pr i or  t o  t he  da y
of  he a r i ng ma y s e r ve  oppos i ng a f f i da vi t s .  The  j udgme nt
s ought  s ha l l  be  r e nde r e d f or t hwi t h i f  t he  p l e a di ngs ,
de pos i t i ons ,  a ns we r s  t o  i nt e r r oga t or i e s ,  a nd a dmi s s i ons
on f i l e ,  t oge t he r  wi t h t he  a f f i da vi t s ,  i f  a ny,  s how t ha t
t he r e  i s  no ge nui ne  i s s ue  a s  t o  a ny ma t e r i a l  f a c t  a nd
t ha t  t he  movi ng pa r t y  i s  e nt i t l e d t o  a  j udgme nt  a s  a
ma t t e r  of  l a w.  A s umma r y j udgme nt ,  i nt e r l oc ut or y i n
c ha r a c t e r ,  ma y be  r e nde r e d on t he  i s s ue  of  l i a bi l i t y
a l one  a l t hough t he r e  i s  a  ge nui ne  i s s ue  a s  t o  t he  a mount
of  da ma ge s .

 
*      *      *      *

Rul e  0310- 1- 1- . 01( 5) ( c )  of  t he  Te nne s s e e  Cl a i ms  Commi s s i on

pr ovi de s  a s  f ol l ows :



2Rule 0310-1-1-.04 of the Rules of Procedure of the Claims Commission provides
"[t]he claims commission and those who practice law before it is subject to the
Tennessee Supreme Court Rules in the same manner as courts, where applicable.
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Ea c h pa r t y  oppos i ng a  mot i on s ha l l  s e r ve  a nd f i l e  a
r e s pons e  no l a t e r  t ha n f i f t e e n ( 15)  da ys  a f t e r  s e r vi c e  of
t he  mot i on,  e xc e pt  t ha t  i n  c a s e s  f or  mot i ons  f or  s umma r y
j udgme nt  t he  t i me  s ha l l  be  t hi r t y ( 30)  da ys  a f t e r  s e r vi c e
of  t he  mot i on.   Fai l ur e  t o f i l e  a  r e s pons e  s hal l  i ndi c at e
t hat  t he r e  i s  no oppos i t i on t o t he  mot i on pr ovi de d,
howe ve r ,  t he  Commi s s i on may ac t  on a mot i on pr i or  t o t he
t i me  s e t  f or t h.  . . .   ( Empha s i s  a dde d) .

Appe l l a nt  i ns i s t s  t ha t  t he  a bove  r ul e  c onf l i c t s  wi t h Rul e  56,

Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  a nd a c c or di ngl y i s  a  nul l i t y .

We  f i nd no c onf l i c t  be t we e n t he  t wo r ul e s  a s  a ppl i e d t o  t hi s  c a s e .

The  r ul e  of  t he  c l a i ms  c ommi s s i on i s  a  l ogi c a l  e xt e nt i on of  Rul e

56.  I t  i s  c l e a r ,  una mbi guous  a nd i s  wi t hi n  t he  r ul e - ma ki ng

a ut hor i t y  of  t he  Te nne s s e e  Cl a i ms  Commi s s i on.   Se e  T. C. A.  §  9- 8-

403.   I t  s e e ms  t o  us  t ha t  t he  c our t s  of  t hi s  s t a t e  a nd t he  c l a i ms

c ommi s s i on a s  a  qua s i  j udi c i a l  t r i buna l  ha ve  t he  i nhe r e nt  powe r  t o

a dopt  r ul e s  f or  t he  e f f i c i e nt  c onduc t  of  bus i ne s s  t ha t  c ome s  be f or e

t he m.   I nde e d Rul e  18 of  t he  Rul e s  of  t he  Te nne s s e e  Supr e me  Cour t

ma nda t e s  t he  a dopt i on of  l oc a l  r ul e s  of  pr a c t i c e  f or  t he  f ol l owi ng

pur pos e s : 2

Rul e  18.  Loc a l  r ul e s  of  pr a c t i c e  i n t he  t r i a l  c our t s  of
Te nne s s e e

( a )  Al l  t r i a l  c our t s  s ha l l  a dopt  i n wr i t i ng l oc a l  r ul e s
pr e s c r i bi ng pr oc e dur e s  f or :
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( 1)  s e t t i ng c a s e s  f or  t r i a l ;
 

( 2)  obt a i ni ng c ont i nua nc e s ;
 

( 3)  di s pos i t i on of  pr e - t r i a l  mot i ons ;
 

( 4)  s e t t l e me nt  or  pl e a  ba r ga i ni ng de a dl i ne s  f or  c r i mi na l
c a s e s ;

 
( 5)  pr e pa r a t i on,  s ubmi s s i on a nd  e nt r y of  or de r s  a nd
j udgme nt s .

 
Tr i a l  c our t s  ma y a l s o a dopt  ot he r  r ul e s  not  i nc ons i s t e nt
wi t h t he  Rul e s  of  Ci vi l  Pr oc e dur e  a nd Rul e s  of  Cr i mi na l
Pr oc e dur e .

The  ma i n t hr us t  of  t he  a ppe l l a nt s  a r gume nt  t ha t  t he  c ommi s -

s i on ' s  r ul e  c onf l i c t s  wi t h Rul e  56.  T. R. C. P. ,  i s  t ha t  t he  c ommi s -

s i on ' s  r ul e  doe s  not  pr ovi de  f or  a  he a r i ng pr i or  t o  di s mi s s a l  i f  no

r e s pons e  i s  r e c e i ve d wi t hi n t he  t hi r t y  ( 30)  da y pe r i od s e t  out

t he r e i n.   As s umi ng,  wi t hout  de c i di ng,  t ha t  t he  he a r i ng me nt i one d i n

Rul e  56 me a ns  t he  he a r i ng on t he  mot i on f or  s umma r y  j udgme nt ,  i t

ma y be  pr e s ume d c onc l us i ve l y unde r  t he  Rul e  of  t he  Commi s s i on t ha t

t he  he a r i ng i s  wa i ve d i f  no  r e s pons e  t o  a  mot i on f or  s umma r y

j udgme nt  i s  f or t hc omi ng wi t hi n t he  t i me  pr e s c r i be d by t he  r ul e .

I gnor a nc e  of  t he  r ul e s  or  a  mi s t a ke n i nt e r pr e t a t i on of  t he

r ul e s  i s  not  wi t hi n i t s e l f  r e a s on t o  i nvoke  Rul e  60. 02( 1)

[ T. R. C. P. ] .   Ki l by v.  Si vl e y,  745 S. W. 2d 284.  ( Te nn.  App.  1987) .

Fur t he r ,  i n  c i r c ums t a nc e s  a s  he r e ,  whe r e  a  pa r t y  i s  pr ovi de d a n
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oppor t uni t y  t o  r e s pond t o  a  mot i on f or  s umma r y j udgme nt  a nd a n

oppor t uni t y  t o  be  he a r d i f  a  r e s pons e  i s  f i l e d,  doe s  not  c onf l i c t

wi t h Rul e  56,  T. R. C. P.   I t  s houl d a l s o be  not e d  t ha t  a gr e e me nt s

be t we e n c ouns e l  t o  i gnor e  t he  l oc a l  r ul e s  of  pr a c t i c e  a r e  not

bi ndi ng on t he  c our t s  or  t he  c l a i ms  c ommi s s i on.

The  r ul e  of  t he  Cl a i ms  Commi s s i on ma y c l e a r l y  be  i nt e r pr e t e d

a s  a  wa i ve r  of  a  r i ght  t o  a  he a r i ng i f  a  r e s pons e  i s  not  ma de

wi t hi n t hi r t y ( 30)  da ys .   The  Supr e me  Cour t  i n  Phe l ps  v .  Te nne s s e e

Cons ol i da t e d Re t i r e me nt  Sys t e m,  650 S. W. 2d 371 ( Te nn.  1983)  de f i ne d

wa i ve r  t hus :

 

   The  pr i nc i pl e  of  wa i ve r  a s  r e c ogni z e d i n  t hi s  St a t e  i s
de f i ne d a s  t he  vol unt a r y r e l i nqui s hme nt  or  a ba ndonme nt  of
a  known r i ght  or  a  pr i vi l e ge .  ( Ci t a t i ons  omi t t e d,  p . 375) .

Si nc e  t he  a ppe l l a nt  mus t  be  pr e s ume d t o  know t he  l a w a nd t he

r ul e s  of  t he  c ommi s s i on,  a  f a i l ur e  t o  r e s pond t o  a  mot i on f or

s umma r y j udgme nt  wi t hi n t hi r t y  ( 30)  da ys  i s  c l e a r l y  a  wa i ve r  t o  a

r i ght  or  pr i vi l e ge  of  a  he a r i ng i f  one  e xi s t s .   I n  J e nki ns  v .

Mc Ki nne y ,  533 S. W. 2d 275 ( Te nn.  1976)  t he  Supr e me  Cour t  s pe a ki ng

t hr ough Chi e f  J us t i c e  J oe  He nr y not e d t ha t  " [ o] r a l  a r gume nt  i s

e s pe c i a l l y  unne c e s s a r y whe n onl y que s t i ons  of  l a w a r e  c onc e r ne d. "
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The  c our t  f ur t he r  not e d i n  J e nki ns  t ha t  t he  " pr e va i l i ng a nd

be t t e r  pr a c t i c e  i s  t o  pe r mi t  or a l  a r gume nt  on mot i ons  f or  ne w

t r i a l ;  howe ve r ,  a  f a i l ur e  t o  do s o,  i n  a  c i vi l  c a s e ,  doe s  not

i nva l i da t e  t he  a c t i on of  t he  t r i a l  j udge  nor  of f e nd t he  c ons t i t u-

t i ona l  due  pr oc e s s . "   J e nki ns ,  a t  p .  279.   I t  i s  our  obs e r va t i on

t ha t ,  i n  c a s e s  s uc h a s  t he  one  unde r  c ons i de r a t i on he r e ,  t he  s a me

r ul e  i s  a ppl i c a bl e .   On mot i on f or  s umma r y j udgme nt ,  t he  t r i a l

c our t  or  c ommi s s i one r  i s  de c i di ng a  pur e  que s t i on of  l a w a nd a

f a i l ur e  t o  pe r mi t  or a l  a r gume nt  doe s  not  i nva l i da t e  t he  j udgme nt  of

t he  c ommi s s i one r .

A mot i on f or  s umma r y j udgme nt  goe s  t o  t he  me r i t s  of  t he

l i t i ga t i on a nd one  f a c e d wi t h s uc h a  mot i on ma y ne i t he r  i gnor e  i t

nor  t r e a t  i t  l i ght l y .   Fe r gus on v.  Tome r l i n,  656 S. W. 2d 378 ( Te nn.

App. 1983) .

Our  r e s ol ut i on of  t he  que s t i on of  t he  va l i di t y  of  t he

c ommi s s i on ' s  r ul e  a l s o a ns we r s  t he  que s t i on r e l a t i ng t o  t he

c ons t i t ut i ona l i t y  of  t he  r ul e .   We  de e m i t  unne c e s s a r y t o  di s c us s

t he  f i r s t  i s s ue  f ur t he r .

The  s e c ond i s s ue  c ha r ge s  t he  c ommi s s i one r  wi t h a bus e  of

di s c r e t i on i n  de nyi ng r e l i e f  unde r  Rul e  60. 02,  T. R. C. P.   I t  ha s
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l ong be e n s e t t l e d t ha t  a  T. R. C. P.  60. 02 mot i on a ddr e s s e s  i t s e l f  t o

t he  s ound di s c r e t i on of  t he  t r i a l  c our t .  Unde r wood v.  Zur i c h I ns .

Co. ,  854 S. W. 2d 94,  97  ( Te nn.  1993) ;  Tone y v.  Mue l l e r  Co. ,  810

S. W. 2d 145,  147 ( Te nn.  1991) .  Thus ,  i ns t e a d of  e mpl oyi ng t he

s t a nda r d of  r e vi e w i n T. R. A. P.  13( d) ,  we  r e vi e w de ni a l s  of  mot i ons

f or  pos t - j udgme nt  r e l i e f  t o  de t e r mi ne  whe t he r  t he  t r i a l  c our t

a bus e d i t s  di s c r e t i on.  Ba nks  v.  De me nt  Cons t r .  Co. ,  817 S. W. 2d 16,

18 ( Te nn.  1991) ;  J ohn Ba r b,  I nc .   v .  Unde r wr i t e r s  a t  Ll oyds  of

London,  653 S. W. 2d 422,  424 ( Te nn. App.  1983) .   We  f i nd no a bus e  of

di s c r e t i on.

The r e  i s  ye t  a not he r  r e a s on why a  r ul e  60. 02 mot i on i s

i na ppr opr i a t e  i n  t hi s  c a s e .   The  or de r  s us t a i ni ng t he  mot i on f or

s umma r y j udgme nt  wa s  s i gne d by t he  c ommi s s i one r  on Ma r c h 15 a nd wa s

r e c e i ve d by t he  Te nne s s e e  Cl a i ms  Commi s s i on on Ma r c h 20,  1995.

Fur t he r ,  t he  or de r  r e f l e c t s  t ha t  i t  wa s  s e r ve d on c ouns e l  of  r e c or d

on Ma r c h  15 ,  1995.   Cl a i ma nt ' s  Rul e  60. 02 mot i on wa s  r e c e i ve d by

t he  c ommi s s i on on Apr i l  7 ,  1995.   Cl e a r l y ,  t he  j udgme nt  s ought  t o

be  va c a t e d wa s  not  f i na l .   Rul e  60. 02 by i t s  t e r ms  a ppl i e s  onl y t o

f i na l  j udgme nt s .

I n Ca mpbe l l  v .  Ar c he r ,  555 S. W. 2d 110 ( Te nn.  1977) ,  i t  wa s

e s t a bl i s he d t ha t  t he  t he  f unc t i on of  t hi s  r ul e  ( r ul e  60. 02)  i s  t o
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gi ve  r e l i e f  f r om f i na l  j udgme nt s ;  Rul e  59,  . . .  i s  t he  a ppr opr i a t e

r e me dy f or  a s s e r t i ng a l l e ge d e r r or s  a f f e c t i ng a  j udgme nt  whi c h ha s

not  ye t  be c ome  f i na l .

We  not e  t ha t  i n t he  c l a i ma nt ' s  mot i on,  t he  c l a i ma nt  a l t e r na -

t i ve l y a s ks  t he  c our t  t o  r e c ons i de r  i t s  or de r  of  di s mi s s a l .

Re s ol vi ng doubt  i n  f a vor  of  t he  c l a i ma nt ,  we  wi l l  t r e a t  t he  mot i on

a s  a  mot i on f i l e d pur s ua nt  t o  Rul e  59. 04,  i . e . ,  a  mot i on t o a l t e r

or  a me nd a  j udgme nt .   Whi l e  we  f i nd no c a s e s  i n  t hi s  j ur i s di c t i on

whi c h  a ddr e s s  t he  s t a nda r d of  r e vi e w a s  i t  r e l a t e s  t o  Rul e  59

mot i ons  t o  a l t e r  or  a me nd a  j udgme nt ,  we  do f i nd a ut hor i t y  t ha t  t he

s t a nda r d i s  a bus e  of  di s c r e t i on i n  t he  gr a nt i ng or  r e f us a l  t o  gr a nt

a  ne w t r i a l .   Se e  Es s t ma n v.  Boyd,  605 S. W. 2d 237 ( Te nn.  App.

1979) .

Fur t he r ,  t he  c i r c ums t a nc e s  of  t hi s  c a s e  c a n be  a na l ogi z e d t o

a  j udgme nt  by de f a ul t .   I t  i s  we l l - s e t t l e d t ha t  t he  s e t t i ng a s i de

of  a  de f a ul t  j udgme nt  i s  wi t hi n t he  s ound di s c r e t i on of  t he  t r i a l

c our t .   A pa r t y  s e e ki ng t o  s e t  a s i de  a  de f a ul t  j udgme nt  ha s  t he

bur de n of  s howi ng t he  pa r t y i s  e nt i t l e d t o r e l i e f .  Ne l s on v.

Si mps on,  826 S. W. 2d 483,  485 ( Te nn.  App.  1991) .  Suc h a  r e que s t  f or

r e l i e f  a ddr e s s e s  i t s e l f  t o  t he  s ound di s c r e t i on of  t he  t r i a l  c our t .

We  wi l l  not  di s t ur b t he  t r i a l  c our t ' s  j udgme nt  i n  t he  a bs e nc e  of  a
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s howi ng t ha t  t he  l owe r  c our t  a bus e d i t s  di s c r e t i on.  Te nne s s e e

De pa r t me nt  of  Huma n Se r vi c e s  v .  Ba r be e ,  689 S. W. 2d 863,  865- 66

( Te nn.  1985) .   

I n  t hi s  c a s e  we  not e  t ha t  no a t t e mpt  wa s  ma de  t o  c ommuni c a t e

wi t h t he  c l a i ms  c ommi s s i one r  r e ga r di ng a ny di f f i c ul t i e s  i n

obt a i ni ng t he  s e r vi c e s  of  a n e xpe r t  wi t ne s s .   The  c l a i ma nt  f i l e d a

r e s pons e  t o t he  mot i on f or  s umma r y j udgme nt  a f t e r  t he  s umma r y

j udgme nt  ha d be e n gr a nt e d.   The  r e s pons e  i nc l ude d a n a f f i da vi t  by

J a me s  Edwa r d Ande r s on,  M. D. ,  whi c h pr oba bl y woul d ha ve  be e n

s uf f i c i e nt  t o  de f e a t  a  mot i on f or  s umma r y j udgme nt  ha d i t  be e n

t i me l y f i l e d.   The  r e c or d c ont a i ns  no e xpl a na t i on of  why t he

c l a i ma nt  f a i l e d t o  r e s pond t o  t he  mot i on i n  a  t i me l y f a s hi on.

Unde r  t he  pr e s e nt  pos t ur e  of  t he  r e c or d,  we  a r e  unwi l l i ng t o

f i nd t ha t  t he  c l a i ms  c ommi s s i one r  a bus e d hi s  di s c r e t i on.

We  f i nd no r e ve r s i bl e  e r r or  i n  t he  a c t i ons  of  t he  c l a i ms

c ommi s s i one r .   Ac c or di ngl y,  t he  j udgme nt  i s  a f f i r me d i n  a l l

r e s pe c t s .   Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s

r e ma nde d f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .
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CONCUR:

_______________________________
He r s c he l  P.  Fr a nks ,  J .

_______________________________
Cha r l e s  D.  Sus a no,  J r .  J .



I N THE COURT OF APPEALS

TRI NA TUCK,                      ) TENNESSEE CLAI MS COMMI SSI ON
                                ) C. A.  NO.  03A01- 9510- BC- 00355
                                )
          Cl a i ma nt - Appe l l a nt     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  MI CHAEL S.  LACY
                                ) COMMI SSI ONER
                                )
                                )
                                )
                                )
                                )
STATE OF TENNESSEE,              ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

 
ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d  f r om t he

Te nne s s e e  Cl a i ms  Commi s i on,  br i e f s  a nd a r gume nt  of  c ouns e l .   Upon

c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or .

Ac c or di ngl y,  t he  j udgme nt  i s  a f f i r me d i n a l l  r e s pe c t s .   Cos t s

a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d f or  t he

c ol l e c t i on t he r e of .



14

                                 PER CURI AM


