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OP1 NI ON

McMurray, J.



This is an appeal from the action of the Tennessee C ains
Comm ssioner in denying the claimant relief sought by a notion
filed pursuant to Rule 60.02, Tennessee Rules of Civil Procedure.
Specifically, the claimant challenges the validity of Tennessee
G ai ms Comm ssion Rule 0310-1-1-.01(5)(c). daimant insists that
the rule is in contravention of Rule 56, Tennessee Rules of CGvil
Procedure and further is a violation of Article 11, Section 8 of
the Tennessee Constitution. W respectfully disagree and affirm

t he judgnent of the clains conm ssioner.

The claimant, M. Tuck, underwent a |aparospic procedure
performed by Dr. Eric DeFreitas on Septenmber 11, 1992. He
allegedly injured her snmall bowel, but did not realize at the tine
t hat he had done so. She returned to Sweetwater Hospital Energency
Room on the two foll owi ng days and saw Dr. DeFreitas on the third
day. On Sept. 16, 1992, she went to the University of Tennessee
Hospi tal because she still felt ill. On Septenber 22, 1992, the

bowel injury was discovered and repaired.

I n August, 1993, Ms. Tuck filed a cl ai magai nst the University

of Tennessee Hospital with the Division of Clains Adm nistration.



The claim was transferred to the C ains Conm ssion on COct. 25,

1993.°

On May 5, 1994, the defendant filed a notion for summary
judgnent with the Cains Conm ssion together with a nmenorandum and
an affidavit. M. Tuck did not respond. Subsequently, on March
15, 1995, the Cainms Conm ssion entered an Oder of D smssal
wi thout a hearing pursuant to Tennessee Cainms Conmm ssion Rule
0310-1-1-.01(5)(c). Counsel for Ms. Tuck responded with a flurry
of docunents including a notion to vacate the di sm ssal pursuant to
Rul e 60.02, Tennessee Rules of Civil Procedure, a response to
defendant’s notion for summary judgnent, answers to interrogato-
ries, and a request for oral argunent. The defendant then filed a
notion in opposition. A hearing was held by tel ephone and both
parties filed additional nenoranda. On Cctober 4, 1995, the
conmmi ssioner entered his order denying the notion to vacate his

previ ous order granting the sunmary judgnent.

T.C.A. 8 9-8-403 provides that proceedings before the clains
conmission are to be conducted in accordance with the Tennessee
Rul es of G vil Procedure "where applicable and ot herw se pursuant

to rules and regul ati ons pronul gated by the comm ssion.”

1 Ms. Tuck also filed suit against Dr. DeFreitas in a separate action in the
circuit court of Monroe County, but those issues are not pertinent to this appeal.
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Rul e 56 of the Tennessee Rules of Civil Procedure provides in

pertinent part as foll ows:

56.01 For Claimant. A party seeking to recover upon
a claim counterclaim or cross-claimor to obtain a
decl aratory judgnent may, at any tinme after the expira-
tion of thirty (30) days from the comencenent of the
action or after service of a notion for summary judgnent
by the adverse party, nove with or wthout supporting
affidavits for a sunmary judgnment in the party's favor
upon all or any part thereof.

56. 02 For Defending Party. A party agai nst whom a
claim counterclaim or cross-claimis asserted or a
declaratory judgnent is sought may, at any tinme, nove
with or wthout supporting affidavits for a sunmary
judgnment in the party's favor as to all or any part
t her eof .

56.03 Mdtion and Proceedi ngs Thereon. The notion
shal |l be served at least thirty (30) days before the tine
fixed for the hearing. The adverse party prior to the day
of hearing may serve opposing affidavits. The judgnent
sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and
that the noving party is entitled to a judgnent as a
matter of law. A summary judgnent, interlocutory in
character, nmay be rendered on the issue of liability
al one al though there is a genuine issue as to the anount
of damages.

Rul e 0310-1-1-.01(5)(c) of the Tennessee Cains Conm ssion

provi des as foll ows:



Each party opposing a notion shall serve and file a
response no | ater than fifteen (15) days after service of
t he noti on, except that in cases for notions for sunmary
judgnment the tinme shall be thirty (30) days after service
of the notion. Failure to file a response shall indicate
that there is no opposition to the notion provided,
however, the Conm ssion nmay act on a notion prior to the
time set forth. ... (Enphasis added).

Appel | ant insists that the above rule conflicts with Rule 56,
Tennessee Rules of G vil Procedure and accordingly is a nullity.
We find no conflict between the two rules as applied to this case.
The rule of the clains conmission is a |logical extention of Rule
56. It is clear, wunanmbiguous and is wthin the rule-making
authority of the Tennessee Clains Commssion. See T.C.A 8§ 9-8-
403. It seens to us that the courts of this state and the clains
commi ssion as a quasi judicial tribunal have the i nherent power to
adopt rules for the efficient conduct of business that conmes before
them Indeed Rule 18 of the Rules of the Tennessee Suprene Court
mandat es t he adoption of |ocal rules of practice for the foll ow ng

pur poses: 2

Rul e 18. Local rules of practice in the trial courts of
Tennessee

(a) Al trial courts shall adopt in witing | ocal rules
prescribing procedures for:

2Rul e 0310-1-1-.04 of the Rul es of Procedure of the Clai ms Comri ssion provi des
"[t]he claim comm ssion and those who practice |law before it is subject to the
Tennessee Supreme Court Rules in the sane manner as courts, where applicable.
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(1) setting cases for trial;
(2) obtaining continuances;
(3) disposition of pre-trial nptions;

(4) settlenent or plea bargaining deadlines for crim nal
cases;

(5) preparation, submssion and entry of orders and
j udgnent s.

Trial courts may al so adopt other rules not inconsistent

with the Rules of CGivil Procedure and Rules of Crim nal
Pr ocedur e.

The main thrust of the appellants argunent that the conmm s-
sion's rule conflicts wwth Rule 56. TR C.P., is that the conm s-
sion's rul e does not provide for a hearing prior to dismssal if no
response is received within the thirty (30) day period set out
therein. Assum ng, w thout deciding, that the hearing nentioned in
Rul e 56 nmeans the hearing on the notion for summary judgnent, it
may be presuned conclusively under the Rule of the Comm ssion that
the hearing is waived if no response to a notion for sumary

judgnment is forthcomng within the time prescribed by the rule.

I gnorance of the rules or a mistaken interpretation of the
rules is not wthin itself reason to invoke Rule 60.02(1)

[TRCP.]. Kilby v. Sivley, 745 S.W2d 284. (Tenn. App. 1987).

Further, in circunstances as here, where a party is provided an



opportunity to respond to a notion for summary judgnent and an
opportunity to be heard if a response is filed, does not conflict
with Rule 56, T.R C.P. It should also be noted that agreenents
bet ween counsel to ignore the local rules of practice are not

bi nding on the courts or the clains comm ssion.

The rule of the Cains Commi ssion may clearly be interpreted
as a waiver of a right to a hearing if a response is not nade

within thirty (30) days. The Suprene Court in Phel ps v. Tennessee

Consolidated Retirenent System 650 S.W2d 371 (Tenn. 1983) defi ned

wai ver thus:

The principle of waiver as recognized inthis State is
defined as the voluntary relinqui shnent or abandonnent of
a known right or aprivilege. (Gtations omtted, p.375).

Since the appellant nust be presumed to know the | aw and the
rules of the commssion, a failure to respond to a notion for
sunmary judgnment within thirty (30) days is clearly a waiver to a

right or privilege of a hearing if one exists. In Jenkins v.

McKi nney, 533 S.wW2d 275 (Tenn. 1976) the Suprenme Court speaking
t hrough Chief Justice Joe Henry noted that "[o]ral argunent is

especi al |y unnecessary when only questions of |aw are concerned."



The court further noted in Jenkins that the "prevailing and
better practice is to permt oral argunent on notions for new
trial; however, a failure to do so, in a civil case, does not
invalidate the action of the trial judge nor offend the constitu-
tional due process." Jenkins, at p. 279. It is our observation
that, in cases such as the one under consideration here, the sane
rule is applicable. On notion for sunmary judgnment, the tria
court or conm ssioner is deciding a pure question of law and a
failure to permt oral argunent does not invalidate the judgnment of

t he comm ssi oner.

A notion for summary judgnment goes to the nerits of the
litigation and one faced with such a notion may neither ignore it

nor treat it lightly. Ferguson v. Tonerlin, 656 S.W2d 378 (Tenn.

App. 1983).

Qur resolution of the question of the validity of the
comm ssion's rule also answers the question relating to the
constitutionality of the rule. W deemit unnecessary to discuss

the first issue further.

The second issue charges the comm ssioner with abuse of

di scretion in denying relief under Rule 60.02, T.R C P. It has



| ong been settled that a T.R.C.P. 60.02 notion addresses itself to

the sound discretion of the trial court. Underwood v. Zurich Ins.

Co., 854 S.W2d 94, 97 (Tenn. 1993); Toney v. Mieller Co., 810

S.W2d 145, 147 (Tenn. 1991). Thus, instead of enploying the
standard of reviewin T.R A P. 13(d), we review denials of notions
for post-judgnment relief to determne whether the trial court

abused its discretion. Banks v. Denent Constr. Co., 817 S.W2d 16,

18 (Tenn. 1991); John Barb, Inc. v. Underwiters at Lloyds of

London, 653 S.W2d 422, 424 (Tenn. App. 1983). W find no abuse of

di scretion.

There is yet another reason why a rule 60.02 notion is
i nappropriate in this case. The order sustaining the notion for
sumary j udgnent was si gned by the commi ssioner on March 15 and was
received by the Tennessee Cains Conmm ssion on March 20, 1995
Further, the order reflects that it was served on counsel of record
on March 15, 1995. daimant's Rule 60.02 notion was received by
the conmm ssion on April 7, 1995. dCearly, the judgnment sought to
be vacated was not final. Rule 60.02 by its terns applies only to

final judgnents.

In Canpbell v. Archer, 555 S.W2d 110 (Tenn. 1977), it was

established that the the function of this rule (rule 60.02) is to



give relief fromfinal judgnents; Rule 59, ... is the appropriate
remedy for asserting alleged errors affecting a judgnment which has

not yet becone final.

We note that in the claimant's notion, the clainmant alterna-
tively asks the court to reconsider its order of dismssal.
Resol vi ng doubt in favor of the claimant, we will treat the notion
as a notion filed pursuant to Rule 59.04, i.e., a notion to alter
or anend a judgnent. Wiile we find no cases in this jurisdiction
whi ch address the standard of review as it relates to Rule 59
notions to alter or anend a judgnent, we do find authority that the
standard i s abuse of discretionin the granting or refusal to grant

a new trial. See Esstman v. Boyd, 605 S.W2d 237 (Tenn. App

1979) .

Further, the circunstances of this case can be anal ogi zed to
a judgnment by default. It is well-settled that the setting aside
of a default judgnment is within the sound discretion of the trial
court. A party seeking to set aside a default judgnent has the
burden of showing the party is entitled to relief. Nelson v.
Si npson, 826 S. W 2d 483, 485 (Tenn. App. 1991). Such a request for
relief addresses itself to the sound discretion of the trial court.

W will not disturb the trial court's judgnent in the absence of a
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show ng that the lower court abused its discretion. Tennessee

Departnment of Human Services v. Barbee, 689 S.W2d 863, 865-66

(Tenn. 1985).

In this case we note that no attenpt was nade to comruni cate
with the <clains comm ssioner regarding any difficulties in
obtai ning the services of an expert wtness. The claimant filed a
response to the notion for summary judgnent after the summary
judgnent had been granted. The response included an affidavit by
Janes Edward Anderson, MD., which probably would have been
sufficient to defeat a notion for summary judgnent had it been
tinely filed. The record contains no explanation of why the

claimant failed to respond to the notion in a tinely fashion.

Under the present posture of the record, we are unwilling to

find that the clains comm ssioner abused his discretion.

W find no reversible error in the actions of the clains
conmm ssi oner. Accordingly, the judgnent is affirned in all
respects. Costs are taxed to the appellant and this cause is

remanded for the collection thereof.

Don T. McMirray, J.
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CONCUR:

Her schel P. Franks,

J.

Charl es D. Susano,

Jr.

J.
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I N THE COURT OF APPEALS

TRI NA TUCK, ) TENNESSEE CLAI Ms COW SSI ON
) C. A NO 03A01-9510-BC- 00355
)
Cl ai mant - Appel | ant )
)
)
)
)
)
VS. ) HON. M CHAEL S. LACY
) COW SSI ONER
)
)
)
)
STATE OF TENNESSEE, ) AFFI RVED AND REMANDED
)
Def endant - Appel | ee )

ORDER

This appeal cane on to be heard upon the record from the
Tennessee C ains Commi sion, briefs and argunent of counsel. Upon
consideration thereof, this Court is of the opinion that there was
no reversible error.

Accordingly, the judgnment is affirmed in all respects. Costs
are taxed to the appellant and this cause is remanded for the

coll ection thereof.



PER CURI AM
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