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DI SSENTI NG OPI NI ON

Fr a nks .  J .

I  do not  a gr e e  t ha t  we  s houl d pr e t e r mi t  t he  i s s ue  of
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Th e  i s s u e  f r a me d  i n  a p p e l l a n t s ’  j o i n t  b r i e f  i s :  ?Th e  Tr i a l  Co u r t  e r r e d  

i n  r u l i n g  t h a t  t h e  a p p e l l a n t s ’  c l a i ms  f o r  c o mmo n  l a w r e t a l i a t o r y

d i s c h a r g e  f a i l e d  t o  s t a t e  a  c l a i m u p o n  wh i c h  r e l i e f  c o u l d  b e  g r a n t e d . ?

2

t he  c ommon l a w c l a i m f or  r e t a l i a t or y di s c ha r ge . 1  

Pl a i nt i f f s  i n  t he i r  i ndi vi dua l  a nd ?j oi nt ? br i e f s

c l e a r l y  r a i s e  t he  i s s ue  of  whe t he r  t he  c ompl a i nt  s t a t e d a

c l a i m f or  c ommon l a w r e t a l i a t or y di s c ha r ge .   The  Tr i a l  J udge

s a i d:

The  c ompl a i nt [ s ]  doe s  not  s t a t e  a  c a us e  of  a c t i on 
f or  r e t a l i a t or y di s c ha r ge  a s  a  ma t t e r  of  l a w,  a t
l e a s t  none  t ha t  a r e  not  pr e e mpt e d by t he  Te nne s s e e
Huma n Ri ght s  Commi s s i on Ac t .

Thus ,  t he  i s s ue  on a ppe a l  i s  a s  s t a t e d by a ppe l l a nt s .

Ac c e pt i ng t he  a l l e ga t i ons  of  t he  c ompl a i nt  a s  t r ue

a nd i n  t he  mos t  f a vor a bl e  l i ght  t o  t he  pl a i nt i f f s ,  de f e nda nt s

r e t a l i a t e d a ga i ns t  pl a i nt i f f s  f or  obj e c t i ng t o t he  a l l e ge d

f r a udul e nt  pr a c t i c e s ,  i . e . ,  t he  s c he me  a l l e ge d wa s  t ha t  whe r e

a  pa t i e nt  ?ha d us e d up? he r  i ns ur a nc e  be ne f i t s  f or  ps yc hi a t r i c

or  ps yc hol ogi c a l  t r e a t me nt s  but  ha d r e ma i ni ng dr ug a bus e

c ove r a ge ,  t he  ma na ge me nt  woul d di r e c t  t he  e mpl oye e s  ?t o  a s s e s s ?

t he  pa t i e nt s  a s  be i ng dr ug a nd/ or  a l c ohol  a bus e  de pe nde nt  i n

or de r  t o  c ol l e c t  t he  a ddi t i ona l  i ns ur a nc e ,  a l t hough dr ug a nd

a l c ohol  a bus e  wa s  not  pr e s e nt .

The  Te nne s s e e  Huma n Ri ght s  Ac t  de a l s  wi t h

di s c r i mi na t i on on t he  ba s i s  of  r a c e ,  c r e e d,  c ol or ,  r e l i gi on,

s e x,  a ge ,  or  na t i ona l  or i gi n.   T. C. A.  §4- 21- 101 woul d not

pr e e mpt  t hi s  c l a i m.  

T. C. A.  §50- 1- 304 r e a ds  i n  pe r t i ne nt  pa r t :

( a )  No e mpl oye e  s ha l l  be  di s c ha r ge d or  t e r mi na t e d
s ol e l y f or  r e f us i ng t o  pa r t i c i pa t e  i n ,  or  f or
r e f us i ng t o r e ma i n s i l e nt  a bout ,  i l l e ga l  a c t i vi t i e s .

( b)  As  us e d i n  t hi s  s e c t i on,  ?i l l e ga l  a c t i vi t i e s ?
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me a ns  a c t i vi t i e s  whi c h a r e  i n vi ol a t i on of  t he
c r i mi na l  or  c i vi l  c ode  of  t hi s  s t a t e  or  t he  Uni t e d
St a t e s  or  a ny r e gul a t i on i nt e nde d t o  pr ot e c t  t he
publ i c  he a l t h,  s a f e t y,  o r  we l f a r e .

© Any e mpl oye e  t e r mi na t e d i n  vi ol a t i on of  s ubs e c t i on
( a )  s ha l l  ha ve  a  c a us e  of  a c t i on a ga i ns t  t he
e mpl oye r  f or  r e t a l i a t or y di s c ha r ge  a nd a ny ot he r
da ma ge s  t o  whi c h t he  e mpl oye e  ma y be  e nt i t l e d .  .  .  

The  Te nne s s e e  Supr e me  Cour t  ha s  de t e r mi ne d t ha t  t hi s

s t a t ut e  doe s  not  pr e e mpt  a  s i mi l a r  a c t i on a t  c ommon l a w.    

Hodge s  v .  S . C.  Toof ,  I nc . ,  833 S. W. 2d 896,  899 ( Te nn.  1992)

de t e r mi ne d t ha t  t he  s t a t ut or y r e me dy i s  c umul a t i ve  be c a us e  t he

c ommon l a w t or t  of  r e t a l i a t or y di s c ha r ge  wa s  r e c ogni z e d i n  t he

Cl ant on v .  Cai n Sl oan Co. ,  677 S. W.  2d 441 ( Te nn.  1984) ,

be f or e  t he  1986 a me ndme nt  gi vi ng a  r e me dy f or  di s c ha r ge  due  t o

e mpl oye e ’ s  j ur y s e r vi c e ;   Re y nol ds  v .  Oz ar k  Mot or  Li ne s ,  I nc . ,

887 S. W. 2d 822,  825 ( Te nn.  1994)  c i t e d Hodge s  a nd f ound t ha t

t he  l e gi s l a t i on i t s e l f  s t a t e d t ha t  i t s  r e me dy wa s  not  i nt e nde d

t o be  e xc l us i ve .   

Any e mpl oye e  t e r mi na t e d i n  vi ol a t i on of  s ubs e c t i on
( a )  s ha l l  ha ve  a  c a us e  of  a c t i on a ga i ns t  t he
e mpl oye r  f or  r e t a l i a t or y di s c ha r ge  a nd a ny ot he r
da ma ge s  t o  whi c h t he  e mpl oye e  ma y be  e nt i t l e d. ”  
T. C. A.  §  50- 1- 304( c ) .   ( Empha s i s  a dde d) .

Appe l l e e ’ s  r e l i a nc e  on Engl and v .  Fl e e t guar d,  I nc . ,

878 F. Supp.  1058 ( M. D.  Te nn.  1995) ,  f or  t he  pr opos i t i on t ha t

t he  c ha r ge s  of  f r a ud woul d be  pr e e mpt e d by t he  Te nne s s e e  Huma n

Ri ght s  Ac t  ( THRA) ,  i s  mi s pl a c e d.   Fl e e t guar d  he l d t ha t  t he

s t a t ut or y r e me di e s  we r e  t he  s ol e  a nd e xc l us i ve  r e me di e s

a va i l a bl e  t o  a n e mpl oye e  c l a i mi ng a  r e t a l i a t or y di s c ha r ge  on

t he  ba s i s  of  r e l i gi ous  di s c r i mi na t i on.   The  Ac t  a ppl i e s  t o

di s c r i mi na t i on on t he  on t he  ba s i s  of  r a c e ,  c r e e d,  c ol or ,

r e l i gi on,  s e x,  a ge  or  na t i ona l  or i gi n but  woul d not  a ppl y t o
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  No t e  t h a t  i n s u r a n c e  f r a u d  i s  c r i mi n a l i z e d  i n  T. C. A.  §  3 9 - 1 4 - 1 3 3 :

Fa l s e  o r  f r a udul e nt  i ns ur a nc e  c l a i ms .  -  An y  p e r s o n  wh o  i n t e n t i o n a l l y

p r e s e n t s  o r  c a u s e s  t o  b e  p r e s e n t e d  a  f a l s e  o r  f r a u d u l e n t  c l a i m,  o r  a n y

p r o o f  i n  s u p p o r t  o f  s u c h  c l a i m,  f o r  t h e  p a y me n t  o f  a  l o s s ,  o r  o t h e r

b e n e f i t s ,  u p o n  a n y  c o n t r a c t  o f  i n s u r a n c e  c o v e r a g e ,  o r  a u t o mo b i l e

c o mp r e h e n s i v e  o r  c o l l i s i o n  i n s u r a n c e ,  o r  c e r t i f i c a t e  o f  s u c h  i n s u r a n c e

o r  p r e p a r e s ,  ma k e s ,  o r  s u b s c r i b e s  t o  a  f a l s e  o r  f r a u d u l e n t  a c c o u n t ,

c e r t i f i c a t e ,  a f f i d a v i t  o r  p r o o f  o f  l o s s ,  o r  o t h e r  d o c u me n t s  o r  wr i t i n g ,

wi t h  i n t e n t  t h a t  t h e  s a me  ma y  b e  p r e s e n t e d  o r  u s e d  i n  s u p p o r t  o f  s u c h

c l a i m,  i s  p u n i s h e d  a s  i n  t h e  c a s e  o f  t h e f t .

4

r e t a l i a t or y di s c ha r ge  f or  r e f us i ng t o  go a l ong wi t h f r a ud 2.

The  c ompl a i nt s  a l l e ge  t ha t  pl a i nt i f f s  we r e  c onc e r ne d

a nd be l i e ve d t ha t  ?c r i mi na l  a nd c i vi l  s a nc t i ons ? c oul d be

i mpos e d upon t he m.   Chi s m v .  Mi d- Sout h Mi l l i ng Co. ,  I nc . ,  e t

al . ,  762 S. W. 2d 552 ( Te nn.  1988)  i ns t r uc t s  t ha t  publ i c  pol i c y

wa r r a nt s  pr ot e c t i on f r om r e t a l i a t or y di s c ha r ge  whe r e  e mpl oye e s

a r e  di s c ha r ge d f or  r e f us i ng t o  f a l s i f y  r e c or ds  or  a c qui e s c e  i n

mi s l a be l i ng of  uns a f e  or  de f e c t i ve  pr oduc t s .   The  c a s e

e mpha s i z e d t he  pos s i bi l i t y  of  pe r s ona l  l i a bi l i t y .   I d.  556.   I

be l i e ve  i n t he  s pi r i t  of  Chi s m t ha t  t hi s  c a s e  s houl d not  be

di s mi s s e d on t he  ba s i s  t ha t  i t  f a i l s  t o  s t a t e  a  c l a i m upon

whi c h r e l i e f  ma y be  gr a nt e d.

________________________
He r s c he l  P.  Fr a nks ,  J .


