
FILED
April 25, 1996

Cecil Crowson, Jr.
Appellate Court Clerk

    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

STATE OF TENNESSEE, )  C/ A NO.  03A01- 9502- J V- 00052
DEPARTMENT OF HUMAN SERVI CES, )

)  GREENE J UVENI LE
Pe t i t i one r - Appe l l e e , )

)  HON.  J AMES D.  CARTER,
v. )  J UDGE

)
BONNI E SUE NORTON a nd )
RI CK NORTON, )

)
De f e nda nt s - Appe l l a nt s , )

)
I N THE MATTER OF: )

)
CODY J AY NORTON )
DALLAS RAY NORTON )  AFFI RMED
( Chi l dr e n unde r  t he  a ge )  AND
 of  18 ye a r s ) )  REMANDED

CHARLES W.  BURSON,  At t or ne y Ge ne r a l  & Re por t e r
a nd
MI CHELLE K.  HOHNKE,  As s i s t a nt  At t or ne y Ge ne r a l ,  Na s hvi l l e ,  f or
Pe t i t i one r - Appe l l e e .

DAVI D L.  LEONARD,  LEONARD & KERSHAW,  Gr e e ne vi l l e ,  f or
De f e nda nt s - Appe l l a nt s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on t he  Tr i a l  Cour t  t e r mi na t e d t he

pa r e nt a l  r i ght s  of  a ppe l l a nt s  t o  t he  c hi l dr e n a ge s  s i x  a nd

s e ve n a t  t he  t i me  of  t r i a l .   
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Appe l l a nt s  i ns i s t  t he r e  i s  no c l e a r  a nd c onvi nc i ng

e vi de nc e  t o  s uppor t  t he  t e r mi na t i on of  t he i r  r i ght s ,  pur s ua nt

t o  T. C. A.  Se c t i on 37- 1- 147( d) ( 1)  a nd t he  Tr i a l  Cour t

i mpr ope r l y f a i l e d t o a l l ow t he  c hi l dr e n t o t e s t i f y  a t  t r i a l .

Fol l owi ng t he  t r i a l ,  t he  Tr i a l  J udge  ma de  f i ndi ngs

of  f a c t  a nd s a i d i n  pe r t i ne nt  pa r t :

As  i n  t he  pa s t ,  t he  pa r e nt s  c ont i nue  t o  bl a me
ot he r s  f or  t he i r  s hor t  c omi ngs .   The  pa r e nt s  ha ve
be e n gi ve n s e ve r a l  oppor t uni t i e s  t o  a c c e pt  s e r vi c e s
whi c h c oul d ha ve  be ne f i t e d t he m i n r e ga i ni ng c us t ody
of  t he i r  c hi l dr e n a nd we r e  i nf or me d of  c ons e que nc e s
i f  t he y di d not  c ompl y.   The  Cour t  f i nds  t ha t  t he
f os t e r  c a r e  pl a n whi c h wa s  e xpl a i ne d t o  t he  pa r e nt s
a nd whi c h t he  pa r e nt s  ha d s i gne d ha s  ne ve r  be e n
s ubs t a nt i a l l y c ompl i e d wi t h.

The  Cour t  f i nds  by c l e a r  a nd c onvi nc i ng
e vi de nc e  t ha t  t he  c hi l dr e n ha ve  be e n i n  f os t e r  c a r e
f or  t we nt y- s i x  mont hs  a nd t ha t  t he  c ondi t i ons  whi c h
l e d t o  t he  r e mova l  or  ot he r  c ondi t i ons  whi c h i n  a l l
r e a s ona bl e  pr oba bi l i t y  c a us e  t he  c hi l dr e n t o  be
s ubj e c t e d t o  f ur t he r  a bus e  or  ne gl e c t  a nd whi c h
t he r e f or e  pr e ve nt  t he  c hi l dr e n’ s  r e t ur n t o  t he  c a r e
of  t he  pa r e nt s  s t i l l  pe r s i s t .

.  .  .

The  pa r e nt s  ha ve  ne ve r  de mons t r a t e d t he  a bi l i t y
t o unde r s t a nd or  de a l  wi t h t he  s pe c i a l  ne e ds  of  t he
c hi l dr e n.   The  pa r e nt s  ha ve  de ni e d or  r e f us e d t o
a c c e pt  t he  f a c t  t ha t  t he y a s  we l l  a s  t he i r  c hi l dr e n
ha ve  a ny pr obl e ms  whi c h t he y c a nnot  ha ndl e  on t he i r
own.   The  pa r e nt s  ha ve  poor  pe r s ona l  hygi e ne  a nd
r e f us e  a ny e f f or t s  t o  s how t he m how t o i mpr ove .

The  Cour t  f ur t he r  f i nds  by c l e a r  a nd c onvi nc i ng
e vi de nc e  t ha t  t he  c ondi t i ons  s t a t e d a bove  wi l l  not
be  r e me di e d a t  a n e a r l y  da t e  s o t he  c hi l dr e n c a n be
r e t ur ne d t o  t he i r  pa r e nt s  i n  t he  ne a r  f ut ur e .   Fr om
t he  f i ndi ngs  whi c h t he  Cour t  ha s  pr e vi ous l y s t a t e d,
e s pe c i a l l y  t he  non- c oope r a t i on or  r e f us a l  of
s e r vi c e s  of f e r e d t o  t he  pa r e nt s ,  t he r e  i s  a mpl e
e vi de nc e  t ha t  t he  pa r e nt s  .  .  .  a r e  una bl e  a nd wi l l
c ont i nue  t o  be  una bl e  t o  s e e  t ha t  t he  s oc i a l ,
phys i c a l  a nd e mot i ona l  ne e ds  of  t he  c hi l dr e n a r e
me t .

The  Tr i a l  J udge  a c t e d unde r  t he  a ut hor i t y  of  T. C. A.

§37- 1- 147( d) ( 1)  whi c h s t a t e s :
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Af t e r  he a r i ng e vi de nc e  on a  t e r mi na t i on pe t i t i on,
t he  Cour t  ma y t e r mi na t e  pa r e nt a l  r i ght s  i f  i t  f i nds
on t he  ba s i s  of  c l e a r  a nd c onvi nc i ng e vi de nc e  t ha t
t he i r  t e r mi na t i on i s  i n  t he  c hi l d’ s  be s t  i nt e r e s t
a nd t ha t  one  ( 1)  or  mor e  of  t he  f ol l owi ng c ondi t i ons
e xi s t :

( 1)  The  c hi l d  ha s  be e n r e move d f r om t he  c us t ody of
t he  pa r e nt  by t he  Cour t  f or  a t  l e a s t  one  ( 1)  ye a r
a nd t he  Cour t  f i nds  t ha t :  ( A)  t he  c ondi t i ons  whi c h
l e d t o  t he  r e mova l  or  ot he r  c ondi t i ons  whi c h i n  a l l
r e a s ona bl e  pr oba bi l i t y  woul d c a us e  t he  c hi l d  t o  be
s ubj e c t e d t o  f ur t he r  a bus e  or  ne gl e c t  a nd whi c h,
t he r e f or e ,  pr e ve nt  t he  c hi l d’ s  r e t ur n t o  t he  c a r e  of
t he  pa r e nt ( s )  s t i l l  pe r s i s t ;  ( B)  t he r e  i s  l i t t l e
l i ke l i hood t ha t  t he s e  c ondi t i ons  wi l l  be  r e me di e d a t
a n e a r l y  da t e  s o t ha t  t he  c hi l d  c a n be  r e t ur ne d t o
t he  pa r e nt  i n  t he  ne a r  f ut ur e ;  ( C)  t he  c ont i nua t i on
of  t he  l e ga l  pa r e nt  a nd c hi l d  r e l a t i ons hi p gr e a t l y
di mi ni s he s  t he  c hi l d’ s  c ha nc e s  of  e a r l y  i nt e gr a t i on
i nt o a  s t a bl e  a nd pe r ma ne nt  home .

The  e vi de nc e  i s  undi s put e d t ha t  t he  c hi l dr e n ha d

be e n r e move d f r om t he  c us t ody of  t he  pa r e nt s  by t he  Cour t  f or

mor e  t ha n t wo ye a r s  a t  t he  t i me  of  t r i a l .   The  c hi l dr e n we r e

r e move d f r om t he  home  be c a us e  of  t he  da nge r ous  c ondi t i ons  i n

t he  home  a nd t he  ne gl e c t  of  t he  c hi l dr e n by t he  pa r e nt s .   A

f os t e r  pl a n of  c a r e  wa s  e nt e r e d wi t h t he  pa r e nt s  a f t e r  t he

c hi l dr e n’ s  r e mova l  a nd t he  r e c or d e s t a bl i s he s  t ha t  ma ny of  t he

c ondi t i ons  of  t ha t  pl a n ha ve  not  be e n s a t i s f i e d.   The  c hi l dr e n

ne e d s pe c i a l  t r e a t me nt  a nd c ouns e l i ng whi c h t he  pa r e nt s  a r e

una bl e  or  unwi l l i ng t o  pr ovi de .   I t  i s  c l e a r  f r om t he  e vi de nc e

t ha t  t he  pa r e nt s  a r e  i n  ne e d of  t r e a t me nt  a nd c ouns e l i ng

t he ms e l ve s ,  whi c h t he y r e j e c t .   The  mot he r ’ s  t e s t i mony r e ve a l s

he r  s t r ong hos t i l i t y  t o  a nyone  c onne c t e d wi t h t he  De pa r t me nt

of  Huma n Se r vi c e s  a nd ot he r  s uppor t i ng a ge nc i e s ,  a nd t he

f a t he r  i n  hi s  t e s t i mony r e f us e d t o  a s s ume  a ny pe r s ona l

r e s pons i bi l i t y  f or  hi s  own pr obl e ms ,  a s  we l l  a s  t hos e  of  hi s

c hi l dr e n.   The  e vi de nc e  i s  c l e a r  t ha t  t he s e  pa r e nt s  c a nnot

pr ope r l y c a r e  f or  t he s e  c hi l dr e n,  t a ki ng i nt o a c c ount  t he i r



4

own e mot i ona l  a nd me nt a l  s t a t e  a s  we l l  a s  t ha t  of  t he

c hi l dr e n.

The  pa r e nt s  ha ve  de mons t r a t e d t hr ough t he i r

i na bi l i t y  or  r e f us a l  t o  c oope r a t e  a nd c ompl y wi t h a  f os t e r

pa r e nt s  pl a n t ha t  t he r e  i s  l i t t l e  l i ke l i hood t he  c ondi t i ons

wi l l  be  r e me di e d a t  a n e a r l y  da t e .   We  a gr e e  wi t h t he  Tr i a l

J udge  on hi s  f i ndi ng on t hi s  i s s ue .   He  f ound t ha t  t he  pa r e nt s

?a r e  una bl e  a nd wi l l  c ont i nue  t o  be  una bl e  t o  s e e  t ha t  t he

s oc i a l ,  phys i c a l  a nd e mot i ona l  ne e ds  of  t he  c hi l dr e n a r e  me t . ? 

The  e vi de nc e  a l s o s a t i s f i e s  t he  t hi r d pr ong of  t he

t e s t ,  i . e . ,  t ha t  t he  l e ga l  pa r e nt / c hi l d r e l a t i ons hi p gr e a t l y

di mi ni s he s  t he  c hi l d’ s  c ha nc e s  of  a n e a r l y  i nt e gr a t i on i nt o a

s t a bl e  a nd pe r ma ne nt  home .   The  e vi de nc e  e s t a bl i s he s  t he

s pe c i a l  ne e ds  of  t he  c hi l dr e n a nd t ha t  a n a dopt i ve  pl a c e me nt

c a n be  f ound f or  t he  c hi l dr e n,  but  t ha t  c ont i nui ng f os t e r  c a r e

di mi ni s he s  t he  l i ke l i hood of  a  s uc c e s s f ul  a dopt i on.

We  f i nd t ha t  t he  s t a t ut or y r e qui r e me nt s  f or

t e r mi na t i on of  pa r e nt a l  r i ght s  ha ve  be e n s a t i s f i e d by c l e a r

a nd c onvi nc i ng e vi de nc e .   The  pa r e nt s ’  c i r c ums t a nc e s  a r e

pi t i a bl e ,  b ut  i t  i s  c l e a r l y i n t he  be s t  i nt e r e s t  of  t he

c hi l dr e n t ha t  t he  r e l a t i ons hi p be  t e r mi na t e d.

Fi na l l y,  i t  i s  a r gue d t ha t  t he  Tr i a l  J udge  a bus e d

hi s  di s c r e t i on i n  not  pe r mi t t i ng t he  c hi l dr e n,  a ge s  s i x  a nd

s e ve n,  t o  t e s t i f y .   Unde r  Rul e  601 of  t he  Te nne s s e e  Rul e s  of

Evi de nc e  ?[ e ] ve r y pe r s on i s  pr e s ume d c ompe t e nt  t o  be  a  wi t ne s s

e xc e pt  a s  ot he r wi s e  pr ovi de d i n  t he s e  Rul e s  or  by s t a t ut e ?.  

Ac c or di ng t o  t he  c omme nt ,  c hi l dr e n a r e  i nc l ude d,  but  t he

pr e s umpt i on i s  r e but t a bl e .   

The  St a t e  s ought  t o  r e but  t he  pr e s umpt i on by c a l l i ng
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a  wi t ne s s  who qua l i f i e d a s  a n e xpe r t  r e ga r di ng t he  c ompe t e nc y

of  t he  c hi l dr e n t o  t e s t i f y .   At  no poi nt  di d a ppe l l a nt s  obj e c t

t o  t he  t e s t i mony of  t hi s  wi t ne s s .   He  opi ne d t ha t  r e qui r i ng

t he  c hi l dr e n t o t e s t i f y  woul d not  be  i n t he i r  be s t  i nt e r e s t .  

He  s t a t e d ?[ b] ot h c hi l dr e n s hut  down i n t he r a py a nd t he

r e s pons e s  t o  me  ma ny t i me s  i s  t ha t  t he y j us t  don’ t  wa nt  t o

di s c us s  i t .   And t he  hi ghe r  t he i r  a nxi e t y or  de pr e s s i on goe s ,

de pe ndi ng on whi c h c hi l d  you’ r e  t a l ki ng a bout ,  t he  mor e

r e s i s t a nt  t he y a r e  t o  di s c us s i ng t he  i s s ue s  be c a us e  of  t he

e mot i ona l  pa i n a s s oc i a t e d wi t h t he  i s s ue s  a nd t he  bl a me  t he y

put  on t he ms e l ve s . ?

The  e vi de nc e  of f e r e d doe s  not  r e but  t he  pr e s umpt i on

of  c ompe t e nc y,  but  goe s  t o  t he  pr opr i e t y of  f or c i ng t he

c hi l dr e n t o t e s t i f y  i n c our t .   I f  a  wi t ne s s  i s  c ompe t e nt ,  t he

Cour t  i s  r e qui r e d t o  a c c e pt  hi s  or  he r  t e s t i mony,  but  t he r e

a r e  c i r c ums t a nc e s  whe r e  t he  Cour t  s houl d t a i l or  t he  ma nne r  i n

whi c h t he  e vi de nc e  i s  r e c e i ve d s o a s  t o  mi ni mi z e  a ny ha r mf ul

e f f e c t s  on t he  wi t ne s s .   

Appa r e nt l y  no r e que s t  f or  r e c e i vi ng t he  c hi l dr e n’ s

t e s t i mony unde r  ot he r  c ondi t i ons  wa s  ma de ,  but  t he  f a i l ur e  of

t he  Tr i a l  J udge  t o  a l l ow e vi de nc e  f r om t he  c hi l dr e n wa s  e r r or ,

howe ve r ,  c ons i de r i ng t he  r e c or d a s  a  whol e ,  mor e  pr oba bl y t ha n

not  t hi s  f a i l ur e  di d not  a f f e c t  t he  j udgme nt ,  due  t o  t he

s ubs t a nt i a l ,  c l e a r  a nd c onvi nc i ng e vi de nc e  on t he  i s s ue  of

t e r mi na t i on.   Se e  T. R. A. P.  Rul e  36.

For  t he  f or e goi ng r e a s ons  we  a f f i r m t he  j udgme nt  of

t he  Tr i a l  Cour t  a nd r e ma nd a t  a ppe l l a nt s ’  c os t .
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________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


