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  O P I  N I  O N

  Godda r d,  P. J .  

Thi s  i s  a  s ui t  by Thoma s  H.  Me e ks ,  d / b/ a  T. R.  Agr i -

Sys t e ms ,  a ga i ns t  Fr a nk Whe a t l e y t o  r e c ove r  t he  a mount  owe d on a

c ont r a c t  he  a l l e ge s  he  ha d wi t h Mr .  Whe a t l e y t o  r e move  a nd r e -

i ns t a l l  i nt e r i or  e qui pme nt  ne c e s s a r y f or  Mr .  Whe a t l e y ' s  poul t r y

pr oduc t i on e nt e r pr i s e .   
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The  Tr i a l  Cour t  f ound i n  f a vor  of  Mr .  Me e ks  a nd a wa r de d

hi m t he  s um of  $28, 757. 52,  pl us  pr e - j udgme nt  i nt e r e s t  a t  t he  r a t e

of  10 pe r c e nt  pe r  a nnum f r om t he  da t e  hi s  bi l l  f or  s e r vi c e s  wa s

s ubmi t t e d t o  Mr .  Whe a t l e y unt i l  t he  da t e  of  t he  he a r i ng be l ow.

Mr .  Whe a t l e y a ppe a l s ,  ma ki ng t he  f ol l owi ng i ns i s t e nc e s :  

( 1)  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  Cha nc e l l or ' s  f i ndi ng

t ha t  t he r e  wa s  a  c ont r a c t  be t we e n t he  pa r t i e s ,  ( 2)  t he  s um

a wa r de d wa s  e xc e s s i ve ,  ( 3)  t he  a wa r d of  pr e - j udgme nt  i nt e r e s t  wa s

i mpr ope r l y a l l owe d,  a nd ( 4)  t he  Tr i a l  Cour t  s houl d not  ha ve

di s mi s s e d hi s  c ount e r - c ompl a i nt  whi c h s ought  da ma ge s  f or  Mr .

Me e ks '  ne gl i ge nc e  i n  pe r f or mi ng t he  s e r vi c e s .

The  t e s t i mony of  t he  pa r t i e s  i s  di a me t r i c a l l y oppos i t e

a s  t o t he  t e r ms  of  t he  c ont r a c t .   Mr .  Me e ks  i ns i s t e d t ha t  t he

c ont r a c t  pr i c e  f or  r e movi ng t he  e qui pme nt  f r om a  s now- da ma ge d

c hi c ke n hous e  wa s  $2000,  a nd f or  r e pl a c i ng i t  i n  t wo ne w hous e s

$12 pe r  hour .   On t he  ot he r  ha nd,  Mr .  Whe a t l e y c ont e nde d t he

c ont r a c t  f or  r e pl a c i ng t he  e qui pme nt  wa s  $2000,  a nd f or  r e movi ng

i t  $12 pe r  hour .

The  Cha nc e l l or ,  i n  r e s ol vi ng t he  c ont r ove r s y,  ma de  t he

f ol l owi ng de t e r mi na t i on:

A bi l l  wa s  s ubmi t t e d by Mr .  Me e ks  f or  $30, 340. 52.  
Mr .  Whe a t l e y c l a i ms  $1, 733. 00 f or  c or r e c t i ng s ome  of
Me e ks '  mi s t a ke s ;  howe ve r ,  i t  wa s  l a t e r  a dmi t t e d t ha t  he
s houl d not  ha ve  c r e di t  f or  $150. 00 f or  r e l oc a t i ng t he
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f a n.   Cons e que nt l y ,  t he  a mount  of  modi f i c a t i on c os t
s houl d be  $1, 733. 00 l e s s  $150. 00,  f or  a  t ot a l  of
$1, 583. 00.   The  Cour t  gi ve s  j udgme nt  f or  $30, 340. 52
l e s s  $1, 583. 00,  f or  a  t ot a l  of  $28, 757. 52.   Pr e -
j udgme nt  i nt e r e s t  i n  t he  a mount  of  t e n ( 10%)  pe r c e nt  i s
a wa r de d f r om t he  t i me  Mr .  Me e ks  s ubmi t t e d hi s  bi l l
unt i l  t he  da t e  of  t r i a l .

I t  i s  a ppa r e nt  f r om t he  f or e goi ng t ha t  t he  Tr i a l  Cour t

i mpl i c i t l y a c c r e di t e d t he  t e s t i mony of  Mr .  Me e ks  a nd di s c r e di t e d

t ha t  of  Mr .  Whe a t l e y.   Upon gi vi ng due  de f e r e nc e  t o  t he

Cha nc e l l or ' s  e va l ua t i on of  t he  c r e di bi l i t y  of  t he  wi t ne s s e s ,  we

a r e  not  i n  a  pos i t i on t o  s a y t ha t  t he  e vi de nc e  pr e ponde r a t e s

a ga i ns t  hi s  de t e r mi na t i on.   We  a c c or di ngl y a s  t o t he  f i r s t  t wo

i s s ue s  c onc l ude  i t  i s  a ppr opr i a t e  t o  a f f i r m t he  Cha nc e l l or  unde r

Rul e  10( a )  of  t hi s  Cour t .

As  t o t he  pr e - j udgme nt  i nt e r e s t ,  t he  t r i a l  c our t  i s

a ut hor i z e d unde r  T. C. A.  47- 14- 103 t o  a wa r d s uc h i f  wa r r a nt e d by

t he  pr oof .   I n  t he  c a s e  a t  ba r  i t  a ppe a r s  t ha t  Mr  Whe a t l e y ha d

t he  be ne f i t  of  t he  l a bor s  e xpe nde d by Mr .  Me e ks  a nd hi s

e mpl oye e s ,  a s  we l l  a s  a ppr oxi ma t e l y $9000 1 wor t h of  e qui pme nt

i ns t a l l e d f or  t he  pe r i od f or  whi c h i nt e r e s t  wa s  a l l owe d.   Thi s

be i ng t he  c a s e  we  do not  be l i e ve  t he  Cha nc e l l or  a bus e d hi s

di s c r e t i on i n  t he  a wa r d of  pr e - j udgme nt  i nt e r e s t .

Wi t h r e ga r d t o  t he  l a s t  i s s ue  r e ga r di ng t he  c ount e r -

c l a i m,  t he  Tr i a l  Cour t  i n e f f e c t  gr a nt e d pa r t i a l  r e l i e f  by

a l l owi ng a  s e t - of f  a ga i ns t  t he  a mount  c l a i me d t o  be  owe d by Mr .
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Me e ks  be c a us e  of  c e r t a i n  e xpe ndi t ur e s  by Mr .  Whe a t l e y t o  r e c t i f y

e r r or s .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  i s  r e ma nde d f or  c ol l e c t i on of  t he

j udgme nt  a nd c os t s  be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t

Mr .  Whe a t l e y a nd hi s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


