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In this case, Mke WIlson and his wfe, Denise WI son,
filed a petition seeking to adopt Shawn Russell Lane MDonal d
(Shawn) (DOB: April 27, 1993). In their petition, they alleged
t hat the defendant Tammy McDonal d, the child’ s biol ogical nother,
had abandoned her parental rights. Follow ng a bench trial on
June 26, 1995, the trial judge found that Ms. MDonal d had
abandoned all parental rights with respect to Shawn. W granted
Ms. McDonal d’s request for an interlocutory appeal!® pursuant to
Rule 9, T.R A P., to consider her argunent that her conduct was
not such as to “evince[] a settled purpose to forego all parental
duties and relinquish all parental clainms” as that concept is

defined and explained in the case of Ex Parte Wl fenden

(Wl fenden), 349 S.wW2d 713 (Tenn. App. 1959) and its progeny.

Qur review is de novo; however, the record cones to us
acconpani ed by a presunption of correctness as to the trial
court’s factually-driven determ nations. W nust honor this
presunpti on unl ess the evidence preponderates against the trial
court’s factual findings. Rule 13(d), T.R A P. There is no
presunption of correctness as to the |ower court’s concl usi ons of

| aw. Adans v. Dean Roofing Co., Inc., 715 S.W2d 341, 343 (Tenn.

App. 1986).

The trial court del ayed further action on the adoption petition pending
our review.



Facts and Procedural History

Ms. McDonald is in the custody of the Departnent of
Corrections. She is presently serving an eight year sentence at
t he Chattanooga Conmmunity Service Center? as a result of forgery
convictions in the Bradley County Crimnal Court. After she
commenced her present termof incarceration, she gave birth to
her son, Shawn. At the tine of his birth, she was confined at
the Tennessee Prison for Wnen in Davidson County. She has been

I n prison continuously since the birth of her child.

This is the third tinme that Ms. McDonal d has been
i ncarcerated. She served earlier periods of confinenment from
Novenber 14, 1986, to Decenber 9, 1987, and from Septenber 7,
1988, to Septenber 25, 1990. Al of her convictions were for
forgery or credit card fraud. At the hearing below, M. MDonald
testified by deposition that she was due for a parole hearing in

August or Septenber, 1995.

The defendant is 32 years old. Apparently, she has
never been married. She testified that she becane pregnant with
Shawn in August, 1992, at a tinme when she was on parole follow ng
her second period of incarceration. After her parole was revoked
because of forgeries in the May - July, 1992 tinme frane, she was
again inprisoned. Her present confinenment apparently conmenced
on Novenber 17, 1992. Shawn was born in a Nashville hospital on
April 27, 1993. She allowed himto go hone fromthe hospital

with Beatrice Lindstrom of Ceveland, a person she had only

2Ms. McDonald is on a work rel ease program
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recently net at the prison. According to Ms. MDonal d, M.
Lindstromis “a lady that came up to the jail to do church

services.”

Ms. Lindstrom brought Shawn to the prison on May 15,
1993. This is the only tinme, prior to early 1994, that M.
McDonal d visited with her son; but she was in regular phone

contact with Ms. Lindstrom

After Shawn was with Ms. Lindstromfor two nonths, M.
Li ndstrom deci ded that she could not care for him Wth M.
McDonal d’ s know edge and apparent consent, Shawn was delivered
over to M. and Ms. Alloway, also of Cleveland, the childs
pat ernal grandparents. This arrangenent was al so short-1ived.
After only four nonths, the Al oways decided they could not keep

the baby. At this juncture, the WIlsons entered the picture.

The Wlsons live in Etowah. They are unable to have
children. Wen they |l earned that the Al oways had a boy-- Shawn- -
for whom they could not care, they persuaded themto deliver him
over to their care. Wthin a few days, the WIsons petitioned
for and received an order of tenporary custody fromthe McM nn
County Juvenile Court. The order was entered October 18, 1993.
At that tinme, Ms. McDonal d was unaware of the WI sons’

i nvol venent .

Shortly after getting Shawn, the WIsons nade a
decision to seek his adoption. They sent a letter to M.

McDonal d expressing their interest in adopting Shawn and aski ng



for her consent. M. MDonald received the letter on Cctober 28,
1993, sone ten days after the entry of the order of tenporary
custody. This is the first that she knew Shawn was with the

W I sons.

Ms. McDonal d contacted the WIsons and agreed to neet
themat the prison to discuss their request. She asked that they
bring Shawn with them In early 1994, the WIlsons, along with
Shawn, cane to the prison and net with Ms. McDonald. She told
the Wl sons that she thought Shawn was where he needed to be.

She agreed to consider their request that she consent to Shawn’s
adoption. This visit was the last tinme there was contact of any
ki nd between Ms. McDonald and the Wlsons. It was also the |ast

time Ms. McDonald saw or tal ked to her son.

When the Wlsons did not hear from Ms. MDonal d, they
decided to file a petition to adopt Shawn. This they did on
February 15, 1994, alleging that Shawn’ s nother had abandoned
him The defendant responded by denyi ng abandonnment and
controverting the Wlsons' right to adopt Shawn. After a non-
jury hearing, the trial judge found an abandonnent3 which he

decreed in an order entered July 20, 1995. This appeal followed.

Shawn is the second child born to Ms. McDonald in
confinement. Her mddle child, Daniel, was born in 1988. He
lives with his father who is his | egal custodian. WM. MDonal d
has not seen Dani el since 1990, and does not speak with him by

phone. Her oldest child, Brandon, lives in C evel and, Tennessee,

%The trial judge had earlier found that the biological father had
abandoned his parental rights. No appeal was taken from that determ nation.

5



with Ms. McDonald’s parents who are his |egal custodians. She
tal ks to Brandon weekly; however, he has not visited his nother

during her current period of incarceration.

1. The Law

When an adoption petition alleges that a biol ogical
parent has abandoned his or her child, the test of abandonnent?
i s whether “any conduct on the part of the parent . . . evinces a
settled purpose to forego all parental duties and relinquish al
parental clainms to the child” sought to be adopted. Wl fenden,
349 S.W2d 713, 714 (Tenn. App. 1959). See al so Adoption of
Bowing v. Bowling, 631 S.W2d 386, 389 (Tenn. 1982); Koivu V.
lrwn, 721 S.W2d 803, 807 (Tenn. App. 1986); Fancher v. Mann,
432 S.W2d 63, 66 (Tenn. App. 1968). “To [show abandonnment] we
do not necessarily look to the protestations of affections and
i ntentions expressed by the natural parent but nust | ook at the
past course of conduct.” Fancher, 432 S.W2d at 65. See also
Koivu, 721 S.W2d at 807. 1In order to warrant the forfeiture of
parental rights and obligations, a court nust find “a conscious

di sregard or indifference to the parental obligations.” Id.

An abandonnment nust be shown by cl ear and convi ncing
evidence. |1d; Fancher, 432 S.W2d at 66; O Daniel v. Messier
905 S.W2d 182, 187 (Tenn. App. 1995). The concept of clear and

convi ncing evidence is examned in the O Daniel case

“This case was decided before the effective date of the new adoption
code. See Chapter 532, Public Acts of 1995. “Abandonment” is now defined at
T.C.A. § 36-1-102(1)(A).



Cl ear and convinci ng evidence elim nates any
serious or substantial doubt concerning the
correctness of the conclusions to be drawn
fromthe evidence. [citation omtted] It
shoul d produce in the fact-finder’s mnd a
firmbelief or conviction with regard to the
truth of the allegations sought to be
established. [citation omtted].

Id. at 188. There are a nunber of matters considered by courts

i n deci di ng whet her an abandonnent has occurred:

. the courts consider the foll ow ng
matters when det er mi ni ng whet her an
abandonnment has occurred: (1) the parent’s
ability to support the child; (2) the anount
of support the parent has provided to the
child; (3) the extent and nature of the
contact between the parent and the child; (4)
the frequency of gifts on special occasions;
(5) whether the parent voluntarily
relinqui shed custody of the child; (6) the
l ength of time the child has been separated
fromthe parent; and (7) the home environnent
and conduct of the parent prior to the
removal of the child. (citation omtted).

No single factor is controlling. Abandonnent
inquiries are heavily fact-oriented, so the
courts may consider any fact that assists in
deci di ng whet her the parent’s conduct
denonstrates a conscious or willful disregard
of all of his or her parental duties.
(citation omtted).

Id. at 187. In evaluating a parent’s conduct to determ ne
whet her he or she has abandoned parental rights, it is inportant
to remenber that the concept of abandonnent is akin to consent to

adopt i on:

consent of a parent to the adoption of
hi s [or her] child could be inferred fromthe
parent’s actual abandonnent of the child even
though the statute expressly require[s] the
parent’s witten consent.



Adoption of Bowing, 631 S.W2d at 389. See al so Wl fenden, 349
S W2d at 714 (“. . . consent would be inferred froman actual

abandonnment, . . .").

I11. Analysis

The defendant has been in the custody of the state
continuously since Shawn was born. Wthout question, her
incarceration limted her ability to exercise her parental rights
and responsibilities. For exanple, she has not contributed
financially to the support of her child; but the evidence
reflects that she is only paid two dollars a day in her work
rel ease program She has been in that program since Decenber 19,
1994. There is no evidence in the record to indicate that she
had access to any incone in prison prior to that date. W do not
agree with the appellees that her failure to contribute
financially to Shawn’s care can be interpreted as an act of
abandonment under the circunstances of this case. Cf. O Daniel
905 S.wW2d at 188. (“. . . we have held that a parent’s failure
to support a child will not anpbunt to abandonnment when the
‘parent is financially unable to render financial support,’”
quoting fromPierce v. Bechtold, 448 S.W2d 425, 429 (Tenn. App.

1969)).

The defendant, because of her confinenment, was unable
to keep her child with her or visit himat the WIlsons’; however,
this does not nmean that she was totally without the ability to
exerci se her parental rights and responsibilities. What has she

done since the Wlsons’ visit to the prison in early 1994 to



denonstrate that she is the nother of Shawn? The answer is
“nothing.” During the sone 19 nonths from January, 1994° to the
date of the hearing, June 26, 1995, Ms. MDonald did not call the
Wl sons; she did not wite them she did not attenpt to have them
bring Shawn to the prison for a visit; and she did not send her
son cards or presents on his birthday, or at Christnmas and ot her
special tines. She did nothing to indicate that she was the

not her of this young boy.

I n defendi ng her inaction, the defendant clains that
she did not know how to get in touch with the Wlsons. W find
this hard to believe. She admtted that she received a letter
fromthemin Cctober, 1993. She acknow edged that she had
reached themin response to that letter. She admtted that she
had had contact with Ms. Lindstrom who turned Shawn over to the
Al'l oways, who in turn had delivered the child to the WI sons.
She knew where the Alloways lived. Her parents lived in the sane
county. Yet, she nade no effort to utilize the contacts she had
wth others to reach the WIlsons so she could find out how her
son was progressing, physically, enotionally, spiritually, and

ot her wi se.

For 19 nonths, she acted as if she did not have a son
named Shawn while others saw to his housing, nourishnent, and
general care. She showed no interest in him During this sane

time, she spoke to her oldest child on a weekly basis. She

>The petition for adoption was filed February 15, 1994. It is
reasonabl e to assume that the meeting at the prison occurred before the
petition was filed.



apparently made a consci ous decision to ignore Shawn as she has

I gnored her mddle child since 1990.

There is clear and convincing evidence in the record
before us that Ms. MDonal d, during these 19 nonths, exhibited a
consci ous disregard or indifference to her parental obligations.
W believe her conduct shows, clearly and convincingly, that she
formed an intent “to forego all parental duties and relinquish

all parental clainms to” Shawn.

The evi dence does not preponderate against the trial
court’s judgnent. It is, accordingly, affirmed. Costs on appeal
are taxed to the appellant. This case is remanded for further

proceedi ngs in accordance with this opinion.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P. J.

Her schel P. Franks, J.
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