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OP1 NI ON

Franks. J.

The determ native issue on appeal as franmed by the

appel l ants is:

[ Whet her] the defendants were deprived of a fair and
impartial jury because of Juror Rankin's failure to
respond truthfully on voir dir and further, because
Juror Rankin and plaintiffs’ counsel both failed to
reveal a recent attorney/client relationship and an
upcomng trial wherein plaintiffs’ counsel would be
a crucial witness on behalf of Juror Rankin.



In this action which resulted in a jury verdict for
the plaintiffs, defendants’ counsel, when conducting the voir
dire, asked of the prospective jurors:

Have any of you, |adies and gentlenen, ever been

represented by M. Upchurch or his associate, or

enpl oyee, Eddi e Bori ng?
Harry Lee Rankin, a nenber of the panel, remained silent, and
served as a nenber of the trial jury.

This issue was raised in a notion for a newtrial
and the Trial Judge subpoenaed Rankin who testified that he
did not renenber the attorney asking whether plaintiffs’
attorney had ever represented him The Trial Judge overrul ed
the noti on and def endants appeal ed.

As we noted in Tennessee Farners Miutual |nsurance
Conpany v. Geer, 682 S.W2d 920 (Tenn. App. 1984), there are
two broad cl asses of causes for the challenge of a juror:
Propter defectum and propter affectum The latter class is
grounds for chall enge based on sone bias or partiality either
actually shown to exist or presuned to exist from
circunst ances, and as the G eer court observed, the
wi t hhol di ng of information anounts to fal se swearing and
rai ses the presunption of bias and partiality. 1d. 924.

However, the appellees counter that a nere
presunption is created and that the record rebuts the
presunption. It is further argued that the relationship
between the juror and plaintiffs’ attorney was a past
rel ati onshi p and not hing nore. It did not rise to the |evel
of being inherently or presunptive prejudicial.? W cannot
agr ee.

This action was tried on October 6, 1994. On
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Decenber 3, 1993, plaintiffs’ counsel filed an answer and
cross-conplaint on behalf of Juror Rankin in an action brought
agai nst Rankin in Bl edsoe County. Anobng the issues in that
case was whet her Rankin’s attorney, Upchurch, had inproperly
notari zed the grantors’ signatures to a deed wherei n Rankin
was grantee. In May of 1994, plaintiffs’ counsel testified by
deposition in Juror Rankin's lawsuit, and while no order was
entered, the attorney’s affidavit states that on April 13,
1994, during discovery depositions in the Chancery litigation,
7%t becanme apparent that | could not further represent M.
Rankin in that case. Soon thereafter I withdrew fromthe case
.9
Oficers of the Court are required to 7revea
pronptly to the Court inproper conduct by a venire person or
juror . . .? Tennessee Suprene Court Rule 8, Code of
Pr of essi onal Responsibility, DR7-108(g). |In this action,
nei ther the prospective juror nor plaintiffs’ attorney
reveal ed their attorney/client relationship to the Court. The
M ssi ssi ppi Supreme Court in the case of Marshall Durbin,
Inc., v. Tew, 381 S.2d 152 (Ms. 1980), in dealing with a |ike
I Ssue sai d:
A lawyer’'s duties are not confined alone to serving
his clients. He is an officer of the court and as
such is called on to do and say whatever is
necessary to pronote the fair admnistration of
justice. M. Lewis should have called to the
court’s and opposing counsel’s attention, his
relationship with the juror. . . . In order to
avoi d any suggestion of inpropriety, counsel should
al ways di scl ose and bring to the attention of the
court and opposing counsel, this type of
relati onship with prospective jurors. 1d. at 154-5.
In order to resolve this issue the totality of the

ci rcunstances, not the juror’s self-serving claimof |ack of
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partiality alone, is to be considered.
We do not believe the presunption created by the
fal se swearing of the juror was overconme. This juror had been
represented by plaintiffs’ counsel until just a few nonths
before this trial, and had an ongoing relationship with
plaintiffs’ counsel in that plaintiffs’ counsel would be a
wi tness on Juror Rankin’s behalf in the Chancery Court
proceedi ng. However, there is a nore conpelling ground to
grant defendants a newtrial. Plaintiffs’ counsel, as well as
t he prospective juror, had a duty to reveal to the Court and
adversary counsel this relationship. Plaintiffs’ counsel
could have avoided all of this by discharging his duty to the
Court. Moreover, the appearance alone is prejudicial to the
judicial process. See Rule 36, T.R A P. For the foregoing
reasons we reverse the Trial Court and remand for a new trial.
W pretermt the remaining i ssues and assess the

cost of the appeal to appell ees.

Her schel P. Franks, J.

CONCUR:



Houston M Goddard, P.J.

Cifford E. Sanders, Sp.J.



