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          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  ROCKY YOUNG
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I n t hi s  di vor c e  a c t i on,  t he  a ppe l l a nt ,  Ms .  La y,  by c hoi c e ,  di d

not  ma ke  a n a ppe a r a nc e  i n  t he  t r i a l  c our t .   A de f a ul t  j udgme nt  wa s

gr a nt e d a wa r di ng a  di vor c e  t o  t he  a ppe l l e e ,  Mr .  La y.   Some  t hi r t e e n

mont hs  l a t e r ,  t he  a ppe l l a nt  f i l e d a  Rul e  60. 02 mot i on a s ki ng f or

r e l i e f  f r om t he  j udgme nt  r e ga r d i ng  t he  di vi s i on of  ma r i t a l

pr ope r t y.   The  t r i a l  c our t  de ni e d t he  mot i on.   Thi s  a ppe a l

r e s ul t e d.   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

The  pa r t i e s  we r e  ma r r i e d i n  1975.   Two c hi l dr e n we r e  bor n t o

t he  ma r r i a ge  a nd ne i t he r  ha d r e a c he d ma j or i t y a t  t he  t i me  of  t he

di vor c e .  

Bot h pa r t i e s  wor ke d dur i ng t he  ma r r i a ge  but ,  ne ve r t he l e s s

t he y we r e  e xpe r i e nc i ng f i na nc i a l  di f f i c ul t i e s .   The y e nt e r e d i nt o

a  Cha pt e r  13  ba nkr upt c y pl a n a t  s ome  poi nt  pr i or  t o  t he  di vor c e

pr oc e e di ngs .   I t  i s  a ppa r e nt  f r om Ms .  La y ' s  t e s t i mony a t  t r i a l  t ha t

s he  wa s  a wa r e  of  t he  Cha pt e r  13 pr oc e e di ngs  a nd ha d pa r t i c i pa t e d a t

l e a s t  i n s ome  s ma l l  de gr e e  i n t he  pr oc e e di ngs .   Mr .  La y t e s t i f i e d

t ha t  t he  pa r t i e s  ha d a n out s t a ndi ng i nde bt e dne s s  of  a bout

$40, 000. 00.   The  pa r t i e s ’  i nc ome  a t  t he  t i me  of  t he  i ns t i t ut i on of

t he  ba nkr upt c y pr oc e e di ng i s  not  a  pa r t  of  t he  r e c or d be f or e  us .

Mr .  La y a l s o t e s t i f i e d t ha t  he  i nf or me d t he  a t t or ne y who f i l e d

t he i r  ba nkr upt c y pe t i t i on t ha t  he  ha d a  pe ns i on pl a n t ha t  woul d

mor e  t ha n c ove r  t he  de bt  a nd a s ke d i f  he  s houl d j us t  c a s h out  t he
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pe ns i on pl a n.   He  f ur t he r  t e s t i f i e d t ha t  hi s  a t t or ne y i nf or me d hi m

t ha t  woul d not  be  ne c e s s a r y.   I t  a ppe a r s  t ha t  t he  i s s ue  of  t he

pe ns i on pl a n wa s  not  be f or e  t he  ba nkr upt c y c our t .   Appa r e nt l y  t he

ba nkr upt c y pl a n wa s  i n  e xi s t e nc e  f or  s ome  t i me  pr i or  t o  t he

di vor c e ,  wi t h Mr .  La y ma ki ng a  we e kl y pa yme nt  pur s ua nt  t o  t he  pl a n.

  

Bot h pa r t i e s  t e s t i f i e d t ha t  i t  wa s  t he  a ppe l l a nt  who wa nt e d

t he  di vor c e  a nd t ha t  t he  a ppe l l e e  s i mpl y we nt  out  a nd obt a i ne d one .

A Ma r i t a l  Di s s ol ut i on Agr e e me nt  wa s  dr a wn up f or  t he  pa r t i e s  by a n

a t t or ne y e mpl oye d by hus ba nd.   The  a gr e e me nt  pr ovi de d f or  t he

gr a nt i ng of  a  di vor c e  t o  t he  hus ba nd,  a wa r di ng c us t ody of  t he  t wo

mi nor  c hi l dr e n t o  hi m,  a nd obl i ga t i ng hi m t o pa y a l l  ma r i t a l  de bt .

Addi t i ona l l y,  t he  j udgme nt  a wa r de d Mr .  La y a l l  " r i ght s ,  t i t l e  a nd

i nt e r e s t  i n  t he  pa r t i e s ’  ma r i t a l  Cha pt e r  13 a s s e t s . . .  . "     We  not e

a ga i n t ha t  t he  pe ns i on pl a n wa s  ne ve r  me nt i one d i n  t he  Cha pt e r  13

pr oc e e di ngs  a s  f a r  a s  we  c a n di s c e r n f r om t he  r e c or d.

Appr oxi ma t e l y t hi r t e e n mont hs  a f t e r  t he  e nt r y of  Fi na l

J udgme nt  of  Di vor c e ,  Mr .  La y c a l l e d Ms .  La y t o  i nf or m he r  t ha t  he

wa s  a bout  t o  e nj oy a  ne w home ,  ne w c a r ,  e t c .   Whe n a s ke d by Ms .  La y

how he  c oul d a f f or d s uc h t hi ngs ,  he  r e s ponde d t ha t  he  ha d qui t  hi s

pr e vi ous  e mpl oyme nt  a nd r e c e i ve d hi s  r e t i r e me nt  f unds .
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As  a  r e s ul t  of  t ha t  c onve r s a t i on,  Ms .  La y obt a i ne d a n a t t or ne y

a nd f i l e d a  mot i on pur s ua nt  t o  Rul e  60. 02,  T. R. C. P. ,  a s ki ng t he

c our t  t o  r e ope n t he  or i gi na l  di vor c e  pr oc e e di ngs  a nd a l l ow he r  t o

l i t i ga t e  t he  i s s ue  of  he r  f or me r  hus ba nd’ s  pe ns i on pl a n f unds .  As

a  ba s i s  f or  t hi s  mot i on,  Ms .  La y f i l e d he r  own a f f i da vi t  s t a t i ng,

e s s e nt i a l l y,  t ha t  s he  di d not  ma ke  a n a ppe a r a nc e  i n  t he  or i gi na l

a c t i on,  t ha t  s he  wa s  una wa r e  of  hus ba nd’ s  pe ns i on pl a n,  a nd t ha t ,

a ddi t i ona l l y,  s he  wa s  una wa r e  t ha t  t he r e  we r e  a ny ma r i t a l  a s s e t s  of

a ny va l ue  be c a us e  of  t he  ba nkr upt c y pr oc e e di ngs .

The  t r i a l  c our t  he a r d r a t he r  e xt e ns i ve  t e s t i mony i nc l udi ng

bot h pa r t i e s ,  bot h c hi l dr e n,  a n of f i c e r  f r om t he  t r us t  c ompa ny who

ha ndl e s  t he  pe ns i on pl a n,  a nd  a n  e mpl oye e  of  hus ba nd’ s  f or me r

e mpl oye r  who ha d knowl e dge  of  t he  pe ns i on pl a n.   The  c our t  t ook t he

c a s e  unde r  a dvi s e me nt  a nd s ome t i me  l a t e r  i s s ue d a n or de r  de nyi ng

t he  mot i on.   Thi s  a ppe a l  r e s ul t e d.

Ms .  La y ha s  r a i s e d a  s i ngl e  i s s ue  f or  our  r e vi e w:  " [ t ] he  t r i a l

c our t  e r r e d i n  de nyi ng a ppe l l a nt ' s  mot i on t o  r e - ope n t he  f i na l

j udgme nt  pur s ua nt  t o  T. R. C. P.  60. 02( 5) . "

Rul e  60. 02 r e a ds  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

On mot i on a nd upon s uc h t e r ms  a s  a r e  j us t ,  t he  c our t
ma y r e l i e ve  a  pa r t y  or  h i s  l e ga l  r e pr e s e nt a t i ve  f r om a
f i na l  j udgme nt ,  or de r  or  pr oc e e di ng f or  t he  f ol l owi ng
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r e a s ons  . . .  ( 5)  a ny ot he r  r e a s on j us t i f yi ng r e l i e f  f r om
t he  ope r a t i on of  t he  j udgme nt .

Fi r s t l y,  we  not e  t ha t  a  mot i on f or  r e l i e f  f r om a  j udgme nt

pur s ua nt  t o  t hi s  r ul e  a ddr e s s e s  i t s e l f  t o  t he  s ound di s c r e t i on of

t he  t r i a l  j udge ;  t he  s c ope  of  r e vi e w on a ppe a l  i s  whe t he r  t he  t r i a l

j udge  a bus e d hi s  di s c r e t i on.   Tone y v.  Mue l l e r  Compa ny,  810 S. W. 2d

145 ( Te nn.  1991) ;  Unde r wood v.  Zur i c h I ns .  Co. ,  854 S. W. 2d 94

( Te nn.  1993) .

Addi t i ona l l y,  we  not e  t ha t  " [ t ] he  c our t s  s houl d c ons t r ue  t hi s

r ul e ' s  r e qui r e me nt s  l i be r a l l y  whe n a  pa r t y  i s  s e e ki ng r e l i e f  f r om

a  de f a ul t  j udgme nt .   The y s houl d a l s o e xa mi ne  t he  movi ng pa r t y ' s

pr oof  t o de t e r mi ne  whe t he r  t he  de f a ul t  wa s  wi l l f ul  a nd t o a s s e s s

t he  e xt e nt  t o  whi c h t he  de f a ul t i ng pa r t y ' s  c onduc t  ha s  pr e j udi c e d

t he  non- de f a ul t i ng pa r t y . "   Ne l s on v.  Si mps on,  826 S. W. 2d 483

( Te nn.  Ct .  App.  1991) .

The  f i na l  j udgme nt  he r e  wa s  a  de f a ul t  j udgme nt .  Ms .  La y

t e s t i f i e d a t  t he  he a r i ng on t he  Rul e  60 mot i on t ha t  s he  wa nt e d t he

di vor c e ,  t ha t  s he  kne w a bout  i t  a nd t ha t  s he  c hos e  not  t o  ma ke  a n

a ppe a r a nc e  be c a us e  s he  di d not  t hi nk t ha t  t he r e  wa s  a nyt hi ng of

va l ue  t o  be  obt a i ne d.   She  a l s o t e s t i f i e d t ha t  s he  kne w of  t he

e xi s t e nc e  of  a  pe ns i on pl a n a nd l i f e  i ns ur a nc e .



1No issue is presented relating to child support.  We, therefore, decline to
address the matter.
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Our  r e vi e w of  t he  r e c or d a s  a  whol e  doe s  not  pe r s ua de  us  t ha t

t he r e  wa s  a  f a i l ur e  on  t he  pa r t  of  Mr .  La y t o  di s c l os e  a  ma r i t a l

a s s e t .   Ms .  La y wa s  a wa r e  t ha t  t he r e  wa s  a  pe ns i on a nd i ns ur a nc e

pl a n.  She  ma de  a  de l i be r a t e ,  c a l c ul a t e d c hoi c e  t o  a l l ow a  de f a ul t

j udgme nt  t o  be  t a ke n a ga i ns t  he r  a nd e xpr e s s l y a c c e pt e d t he  t e r ms

of  t he  pr ope r t y s e t t l e me nt  a gr e e me nt .

Fur t he r ,  i t  ha s  not  be e n s a t i s f a c t or i l y de mons t r a t e d t ha t  t he

di vi s i on of  ma r i t a l  pr ope r t y wa s  i ne qui t a bl e .   I t  i s  we l l - s e t t l e d

l a w i n t hi s  s t a t e  t ha t  t he  t r i a l  c our t  ha s  wi de  di s c r e t i on  i n

a dj udi c a t i ng t he  pa r t i e s '  r i ght s  a nd i nt e r e s t s  i n  t he  ma r i t a l

e s t a t e ,  a nd t ha t  t he  t r i a l  c our t ' s  f i ndi ngs  a r e  e nt i t l e d t o gr e a t

we i ght  on a ppe a l .  Se e  e . g. ,  Ba t s on v.  Ba t s on,  769 S. W. 2d 849 ( Te nn.

App.  1988) .   I t  i s  a l s o  we l l - s e t t l e d l a w t ha t  t he  di vi s i on of

ma r i t a l  pr ope r t y mus t  me r e l y be  a n e qui t a bl e  one  a nd not  ne c e s s a r -

i l y a n e qua l  di vi s i on.  Se e  T. C. A.  §  36- 4- 121 ( c ) .   Whi l e  Mr .  La y

r e t a i ne d hi s  pe ns i on pl a n i n  i t s  e nt i r e t y ,  he  a l s o r e t a i ne d 100

pe r c e nt  of  t he  ma r i t a l  de bt ,  i nc l udi ng a n i nde bt e dne s s  owe d on a n

a ut omobi l e  a wa r de d t o  Ms .  La y a nd t he  Cha pt e r  13  pl a n.  He  a l s o

r e c e i ve d c us t ody of  bot h c hi l dr e n wi t h Ms .  La y ha vi ng no c hi l d

s uppor t  obl i ga t i on be i ng e s t a bl i s he d. 1
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We  f i nd no a bus e  of  di s c r e t i on.   The  t r i a l  c our t  i s  a f f i r me d.

Cos t s  of  t hi s  a ppe a l  a r e  t a xe d t o  t he  a ppe l l a nt .   Thi s  c a us e  i s

r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

_______________________________
He r s c he l  P.  Fr a nks ,  J .

_______________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

J OHN LAY,                        ) CAMPBELL GENERAL SESSI ONS
                                ) C. A.  NO.  03A01- 9602- GS- 00055
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  ROCKY YOUNG
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
SHEI LA LAY ( J ACKSON) ,            ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d  f r om t he

Ge ne r a l  Se s s i ons  Cour t  of  Ca mpbe l l  Count y,  br i e f s  a nd a r gume nt  of

c ouns e l .   Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t

t he r e  wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  t r i a l  c our t  i s  a f f i r me d.   Cos t s  of  t hi s  a ppe a l  a r e  t a xe d

t o t he  a ppe l l a nt .   Thi s  c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or

t he  c ol l e c t i on t he r e of .
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