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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

KAREN ELAI NE WHI TE KI TE, )  C/ A NO.  03A01- 9603- CH- 00095
)

Pl a i nt i f f - Appe l l a nt , )  KNOX CHANCERY
)

v. )
)

ARLI N J AY KI TE, )
)

De f e nda nt - Appe l l e e . )

D I  S S E N T I  N G   O P I  N I  O N

The  ma j or i t y s umma r i l y a f f i r ms  t he  Tr i a l  Cour t ’ s

j udgme nt  wi t hout  di s c us s i on by a  pr oc e dur e  t ha t  we  or di na r i l y

r e s e r ve  f or  i s s ue s  c ont r ol l e d by s e t t l e d l a w.   Howe ve r ,  t he

Tr i a l  Cour t ’ s  j udgme nt  de mons t r a t e s  t ha t  t he  s ys t e m not  onl y

ha s  f a i l e d t he  pl a i nt i f f ,  but  ha s  vi c t i mi z e d he r  a s  we l l .   

The  pl a i nt i f f ,  r e l yi ng on Te nne s s e e  Code  Annot a t e d

§36- 3- 601 e t  s e q. ,  pe t i t i one d t he  Knox Count y Cha nc e r y Cour t

f or  a n or de r  of  pr ot e c t i on by f i l i ng a  pe t i t i on on De c e mbe r

27,  1995.   The  pe t i t i on,  whi c h wa s  s wor n t o ,  s t a t e s  t ha t

?pe t i t i one r  i s  i n  a n i mme di a t e  a nd pr e s e nt  da nge r  of  a bus e  by

r e s ponde nt ?.   The  pe t i t i on a l s o a s ke d f or  a n e x pa r t e  or de r

a nd s pe c i f i c a l l y  pr a ye d ?t ha t  a  he a r i ng i n  t hi s  c a us e  be  s e t

wi t hi n t e n da ys ,  pur s ua nt  t o  Te nne s s e e  Code  Annot a t e d §36- 3-

605. ?  A Cha nc e l l or  s i gne d a n e x pa r t e  or de r  of  pr ot e c t i on on

t he  da t e  of  f i l i ng,  but  t ha t  or de r  s e t  t he  he a r i ng da t e  f or
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J a nua r y 22,  1996.   The  ma j or i t y  opi ni on out l i ne s  wha t  t he

Cha nc e l l or  di d on t he  s c he dul e d da t e  of  he a r i ng,  i . e . ,

d i s mi s s e d t he  a c t i on wi t hout  he a r i ng a ny e vi de nc e .   

The  s ys t e m ha s  vi c t i mi z e d t hi s  pl a i nt i f f  be c a us e  s he

di d e ve r yt hi ng t ha t  t he  s t a t ut e  r e qui r e d of  he r  a nd a l l  t ha t

wa s  wi t hi n he r  c ont r ol  t o do.   Ye t  t he  Cour t ,  e i t he r

i nt e nt i ona l l y  or  by i na dve r t e nc e ,  s e t  t he  he a r i ng da t e  be yond

t he  t i me  ma nda t e d by t he  s t a t ut e ,  a nd on t he  he a r i ng da t e

c onc l ude d t ha t  t he  Cour t ’ s  own a c t i on pr ovi de d a  ba s i s  t o

di s mi s s  t he  c l a i m,  b e c a us e  i n t he  Tr i a l  Cour t ’ s  vi e w i t  ha d

l os t  j ur i s di c t i on of  t he  c a s e  b e c a us e  t he  ma t t e r  wa s  not  he a r d

wi t hi n t e n da ys  of  t he  i s s ua nc e  of  t he  e x pa r t e  or de r .   

The  i s s ue  on a ppe a l  i s  e s s e nt i a l l y  wha t  t he

l e gi s l a t ur e  i nt e nde d i n  T. C. A.  §36- 3- 605.   The  Supr e me  Cour t

ha s  c a ut i one d a l l  c our t s  a nd we  s houl d r e mi nd our s e l ve s ,  t ha t

t he  l e gi s l a t ur e  ?c a nnot  be  s uppos e d t o  i nt e nd i t s  own

s t ul t i f i c a t i on? a nd t he  c our t s  s houl d a voi d c ons t r uc t i on t ha t

l e a ds  t o  a bs ur d c ons e que nc e s .   The  Cour t  s a i d t he  pr e s umpt i on

a ga i ns t  a bs ur di t y  i s  pr oba bl y a  mor e  powe r f ul  gui de  i n  t he

c ons t r uc t i on of  s t a t ut e s ,  t ha n t he  pr e s umpt i on a ga i ns t

i nc onve ni e nc e  or  i nj us t i c e .   Wi s e  v .  Mor gan ,  101 Te nn.  273,  48

S. W.  971 ( Te nn.  1898) .   

The  ma j or i t y  f or  s ome  r e a s on onl y quot e d a  pa r t  of

s e c t i ons  ( a )  a nd ( b)  of  t he  s t a t ut e .   The  c ompl e t e  wor di ng of

T. C. A.  §36- 3- 605 r e a ds  a s  f ol l ows :

36- 3- 605.   Pr ot e c t i on or de r  -  Ext e ns i on -  He ar i ng -
Cos t s  and at t or ne y’ s  f e e s .  -  ( a )  Upon t he  f i l i ng of
a  pe t i t i on unde r  t hi s  pa r t ,  t he  c our t s  ma y
i mme di a t e l y,  f or  good c a us e  s hown,  i s s ue  a n e x pa r t e
or de r  of  pr ot e c t i on.   An i mme di a t e  a nd pr e s e nt
da nge r  of  a bus e  t o  t he  pe t i t i one r  s ha l l  c ons t i t ut e
good c a us e  f or  pur pos e s  of  t hi s  s e c t i on.



3

( b)  Wi t hi n t e n ( 10)  da ys  of  s e r vi c e  of  s uc h
or de r  on t he  r e s ponde nt  unde r  t hi s  pa r t ,  a  he a r i ng
s ha l l  be  he l d,  a t  whi c h t i me  t he  c our t  s ha l l  e i t he r
di s s ol ve  a ny e x pa r t e  or de r  whi c h ha s  be e n i s s ue d,
or  s ha l l ,  i f  t he  pe t i t i one r  ha s  pr ove d t he
a l l e ga t i on of  a bus e  by a  pr e ponde r a nc e  of  t he
e vi de nc e ,  e xt e nd t he  or de r  of  pr ot e c t i on f or  a
de f i ni t e  pe r i od of  t i me ,  not  t o  e xc e e d one  ( 1)  ye a r
unl e s s  a  f ur t he r  he a r i ng on t he  c ont i nua t i on of  s uc h
or de r  i s  r e que s t e d by t he  r e s ponde nt  or  t he
c ompl a i na nt  i n  whi c h c a s e ,  on pr ope r  s howi ng of
c a us e ,  s uc h or de r  ma y be  c ont i nue d f or  a  f ur t he r
de f i ni t e  pe r i od of  one  ( 1)  ye a r  a f t e r  whi c h t i me  a
f ur t he r  he a r i ng mus t  be  he l d f or  a ny s ubs e que nt  one -
ye a r  pe r i od.   Any e x pa r t e  or de r  of  pr ot e c t i on s ha l l
be  i n e f f e c t  unt i l  t he  t i me  of  t he  he a r i ng.   I f  no
e x  par t e  or de r  of  pr ot e c t i on has  be e n i s s ue d as  of
t he  t i me  of  t he  he ar i ng,  and t he  pe t i t i one r  has
pr ov e n t he  al l e gat i on of  abus e  by  a pr e ponde r anc e  of
t he  e v i de nc e ,  t he  c our t  may ,  a t  t hat  t i me ,  i s s ue  an
or de r  of  pr ot e c t i on f or  a  de f i ni t e  pe r i od of  t i me ,
not  t o  e x c e e d one  ( 1)  y e ar .   ( Empha s i s  s uppl i e d) .

A s t a t e d pur pos e  by t he  Ge ne r a l  As s e mbl y whe n t hi s

Ac t  wa s  i ni t i a l l y pa s s e d wa s  ?t o  pr ovi de  c e r t a i n  me a ns  of

pr ot e c t i on? f r om phys i c a l  a nd e mot i ona l  a bus e .   Cha pt e r  350

Publ i c  Ac t s  1979.   The  c ons t r uc t i on pl a c e d upon t he  s t a t ut e  by

t he  Cha nc e l l or  r e nde r s  i t  vul ne r a bl e  i n  ma ny c a s e s  t o  f a i l i ng

of  i t s  e s s e nt i a l  pur pos e .   The  Cha nc e l l or  a nd a ppe l l e e  f oc us e d

upon t he  wor d ?s hal l ? a s  be i ng ma nda t or y.   Howe ve r ,  whi l e  a l l

l a ngua ge  i n  t he  s t a t ut e  mus t  be  gi ve n me a ni ng,  i t  i s  a

di s t or t i on t o  s i ngl e  out  c e r t a i n  wor ds  t o  t he  e xc l us i on of  t he

whol e  s t a t ut e .   An a na l ogous  s i t ua t i on a r os e  i n  Shae f f e r  v .

Ri c har d ,  43 Te nn.  App.  205,  306 S. W. 2d 340 ( 1956) .   The  Cour t

i n  t ha t  c a s e  wa s  c onf r ont e d wi t h t he  wor di ng of  Te nne s s e e  Code

Annot a t e d §20- 9- 506,  whi c h pr ovi de s  t ha t  i n  non- j ur y c a s e s

?t he  j udge  s ha l l  be  r e qui r e d t o  r e nde r  t he  j udge ’ s  de c i s i on?

wi t hi n s i xt y da ys  of  t he  c ompl e t i on of  t r i a l .   I n  Shae f f e r  t he

Tr i a l  J udge  ha d not  f ol l owe d t hi s  ma nda t e ,  but  ha d r e nde r e d

t he  de c i s i on a t  a  poi nt  i n  t i me  be yond t he  60- da y r e qui r e me nt .  
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I n t ha t  c a s e  t he  a ppe l l a nt  i ns i s t e d t ha t  t he  j udgme nt  wa s  voi d

be c a us e  t he  Tr i a l  J udge  ha d i n  e f f e c t  l os t  j ur i s di c t i on whe n

he  f a i l e d t o  c ompl y wi t h t he  r e qui r e me nt  t ha t  he  r e nde r  hi s

de c i s i on wi t hi n s i xt y da ys .   I n  f or c e f ul l y  r e j e c t i ng t hi s

c ont e nt i on,  t hi s  Cour t  s a i d ?doubt l e s s ,  i f  t he  l e gi s l a t ur e  ha d

i nt e nde d f or  t he  j udgme nt  t o  be  voi d whe n r e nde r e d by a  t r i a l

j udge  mor e  t ha n s i xt y da ys  a f t e r  t he  he a r i ng of  t he  c a us e

wi t hout  a  j ur y,  i t  woul d ha ve  s a i d s o i n  s pe c i f i c  wor ds . ?  43

Te nn.  App.  212.

The  i nc r e a s i ng i nc i de nc e s  of  vi ol e nc e  i n  our  s oc i e t y

pr ompt e d t he  l e gi s l a t ur e  t o e na c t  t hi s  l e gi s l a t i on,  a nd t he

l e gi s l a t i on pr ovi de s  t ha t  pr ompt  e x pa r t e  pr ot e c t i on c a n be

a f f or de d upon t he  pe t i t i one r ’ s  c ompl yi ng wi t h t he  r e qui r e me nt s

of  t he  s t a t ut e .   The  l e gi s l a t ur e  a l s o t ook i nt o a c c ount  t he

r i ght s  of  t he  de f e nda nt  who ma y ha ve  be e n wr ongf ul l y  s ue d a nd

l i mi t e d t he  e f f i c a c y of  t he  e x pa r t e  or de r  t o  t e n da ys  unl e s s

a n e vi de nt i a r y he a r i ng wa s  he l d wi t hi n t ha t  t i me  f r a me ,  but

a ut hor i z e d t he  c ont i nua nc e  of  t he  or de r  i f  t he  pe t i t i one r  ha d

?pr ove d t he  a l l e ga t i on of  a bus e  by a  pr e ponde r a nc e  of  t he

e vi de nc e ? f or  a  pe r i od not  t o  e xc e e d one  ye a r .

The r e  i s  not hi ng t o i ndi c a t e  t he  l e gi s l a t ur e

i nt e nde d t ha t  t he  c our t  woul d l os e  j ur i s di c t i on i f  i t  d i d  not

a c t  on t he  ma t t e r  wi t hi n t he  t e n da y t i me  f r a me ,  nor  i s  t he r e

a ny s ugge s t i on t ha t  t he  c our t  woul d be  wi t hout  powe r  t o  a c t

s ubs e que nt l y .   I nde e d,  t he  s t a t ut e  pr ovi de s  i f  no e x pa r t e

or de r  of  pr ot e c t i on ha s  i s s ue d pr i or  t o  t he  t i me  of  t he

he a r i ng,  t he  t r i a l  j udge  i s  e xpr e s s l y a ut hor i z e d t o  i s s ue  t he

or de r  of  pr ot e c t i on upon t he  pr oof  of  a bus e  by a  pr e ponde r a nc e

of  t he  e vi de nc e .
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Up o n  e x p i r a t i o n  o f  t e n  d a y s  f r o m t h e  d a t e  o f  t h e  e x  p a r t e  o r d e r ,  t h e  

c a s e  wa s  e s s e n t i a l l y  i n  t h e  p o s t u r e  o f  a  c a s e  wi t h  n o  e x  p a r t e  o r d e r  o f

p r o t e c t i o n .
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I n t hi s  c a s e ,  whi l e  t he  e x pa r t e  or de r  of  pr ot e c t i on

ha d no f or c e  a nd e f f e c t  be yond t he  t e n- da y s t a t ut or y pe r i od, 1

t he  f a i l ur e  of  t he  c our t  t o  s e t  a  he a r i ng wi t hi n t he  t e n da y

pe r i od di d not  di ve s t  t he  t r i a l  c our t  of  j ur i s di c t i on,  a nd t he

t r i a l  c our t  e r r e d i n  r e f us i ng t o  he a r  t he  e vi de nc e  a nd i s s ue

a n or de r  of  pr ot e c t i on i f  wa r r a nt e d on t he  be ha l f  of

pe t i t i one r .

I  woul d r e ve r s e  a nd r e ma nd f or  a  t r i a l  on t he  i s s ue .

________________________
He r s c he l  P.  Fr a nks ,  J .


