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OP1 NI ON

Susano, J.
In this case, David Vineyard seeks to legitimte and



establish a parent-child relationship with his alleged daughter,
Kayl a Lynn Hood, who was born to Heat her El aine Hood (Mther) on
Novenber 8, 1994. Mother opposes Vineyard s attenpt to
legitimate the child on the ground that she has not consented to
the child s legitimation.® Mther and her parents filed a notion
to dismss, which the juvenile court granted, holding, in effect,
that a putative father has no avenue by which to legitimate his
child, absent the nother’s consent, under Tennessee's
legitimation statutes. |In so ruling, the court apparently relied

upon T.C. A. § 36-2-202(c),?* which provides as foll ows:

Not hi ng herein shall be construed to
authorize a putative father to legitimate a
child or to execute any voluntary

acknow edgnent of paternity w thout the
consent of the nother of such child.

(Enmphasi s added). Because Vineyard's issues on this appeal bring
Into question the validity of this code section, we directed the
parties to serve copies of their briefs on the Attorney Ceneral,

t he Honorabl e Charles W Burson, pursuant to the provisions of

Rule 32, T.R A P.

Ceneral Burson has filed a witten response regarding

1According to the petition, Mother is a mnor in the custody of her
parents, respondents Donna L. Hood and Royce Allen Hood. According to the
motion to dism ss, the maternal grandparents have been awarded tenporary | ega
cust ody of the mnor child, Kayla Lynn Hood. The maternal grandparents al so
oppose Vineyard’'s attenpt to legitimte the child.

T.C.A 8§ 36-2-202(c) is a codification of a part of Section 6 of
Chapter 988 of the Public Acts of 1994, effective July 1, 1994.
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the validity of T.C.A 8§ 36-2-202(c), as it pertains to
Vineyard's petition to legitinmate his alleged child. 1In his
response, he certified his conclusion that the statute “is
unconstitutional to the extent that it allows an unmarried wonman
to prevent a putative father fromlegitimting his alleged

bi ol ogi cal child.” Thus, the unusual posture of this case
presents us, on the pleadings, with the question of the

constitutionality of T.C A 8§ 36-2-202(c).

Qur standard of review in a case such as this is set

forth in Md enahan v. Cooley, 806 S.W2d 767, 769 (Tenn. 1991):

In light of the fact that this case was

di sm ssed on a notion for judgnment on the

pl eadings. . .we are bound to treat as false
all allegations of the Defendant, the noving
party, which are denied, and as true al

wel | - pl eaded al | egati ons contained in the

pl eadi ngs of the Plaintiff, the opponent of
the notion. See Trigg v. Mddle Tenn. Elec.
Menbership Corp., 533 S.W2d 730, 732-33
(Tenn. App. 1975). In other words, on an
appeal froman order allow ng a judgnent on
the pleadings, as in this case, all well-

pl eaded facts and all reasonabl e inferences
drawn t herefrom nust be accepted as true.
Trigg at 733 (citing Darwin v. Town of
Cookevi ll e, 170 Tenn. 508, 97 S.W2d 838
(1936); Rodgers v. Rodgers, 53 Tenn. 489
(1871)). Conclusions of |law are not admtted
nor shoul d judgnment on the pleadi ngs be
granted unl ess the noving party is clearly
entitled to judgnent.

ld. We review the instant case with this standard in n nd.



The facts as set forth in Vineyard s petition are as
follows. The child was born out of wedl ock on Novenber 8, 1994.
Mot her is an unmarried mnor in the custody of her parents,
respondents Donna and Allen Hood. Vineyard is the natura
father, and Mther and her parents have acknow edged hi m as such.
Mot her has allowed Vineyard to visit with his child since her
birth. Vineyard has offered support for the child, which has
been accepted, and he is fully capable and willing to provide
continuing support. Finally, Vineyard desires to establish a
| egal parent-child relationship with his daughter. Vineyard' s
petition requests a declaration that he is the child s biol ogical
father. He also seeks the setting of an equitable anmount of
child support; reasonable visitation rights; and that his
daughter’s nane be changed to Kayla Lynn Vineyard. In other

wor ds, Vineyard seeks to legitimate his child.

The respondents argue that the Tennessee |legitimation
statutes do not allow a putative father to legitimate a child
wi t hout the consent of the child s nother. The juvenile court,
ostensi bly® relying upon T.C. A § 36-2-202(c), agreed and

di sm ssed the petition.

3The juvenile court did not state its reasoning in the order dism ssing
the petition.



The | anguage and effect of T.C. A 8§ 36-2-202(c) is
clear: no putative father may legitimate his child w thout the
consent of the child s nother, regardl ess of the circunstances.
We now address the question of whether this rule passes
constitutional nuster under established principles of due
process. The Attorney Ceneral takes the follow ng position on

this question:

that portion of the statute which allows an
unmarri ed woman to prevent the putative
father fromfiling proceedings to legitimte
his child constitutes a denial of due process
under both the Tennessee and United States
Constitutions.

We agree.

The United States Suprene Court exam ned the extent to
whi ch the Due Process C ause of the Federal Constitution protects
a natural father’'s biological relationship with his child in
Stanley v. Illinois, 405 U S. 645, 92 S.Ct. 1208, 31 L.Ed.2d 551
(1972). In Stanley, the Court struck down a statute creating an
irrebuttabl e presunption that all unwed fathers are unfit
parents, and mandating that children of unwed fathers would
automatically becone wards of the state upon the nother’s death.
The Court described the father’s liberty interest in a

relationship with his natural children as foll ows:

The private interest here, that of a man in
the children he has sired and rai sed,



undeni ably warrants deference and, absent a
powerful countervailing interest, protection.
It is plain that the interest of a parent in
t he conpani onshi p, care, custody, and
managenent of his or her children “cone[s] to
this Court with a nonentum for respect

| acki ng when appeal is made to |iberties

whi ch derive nmerely fromshifting economc
rel ationships.”

* * * *

The rights to conceive and to raise one’s
chil dren have been deened “essential,” Meyer
v. Nebraska, 262 U.S. 390, 399, 43 S. . 625,
626, 67 L.Ed. 1042 (1923), “basic civil
rights of man,” Skinner v. Cklahoma, 316 U. S.
535, 541, 62 S. . 1110, 1113, 86 L.Ed. 1655
(1942), and “[r]ights far nore precious. .
than property rights,” May v. Anderson, 345
U S. 528, 533, 73 S.Ct. 840, 843, 97 L. Ed.
1221 (1953).

Stanley, 405 U S. at 651, 92 S.C. at 1212. Significantly, the
Court made it clear that these rights extend to unwed fathers as
well as those married: “Nor has the | aw refused to recognize
those famly rel ationships unlegitimzed by a marri age cerenony.”
ld., 405 U.S. at 651, 92 S.Ct. at 1213. The Stanley Court

concl uded t hat

as a matter of due process of law, Stanley
was entitled to a hearing on his fitness as a
parent before his children were taken from
hi m

Id., 405 U.S. at 649, 92 S.Ct. at 1211.

The nature, and boundaries, of the parental rights of

an unwed father were further explored in the case of Lehr v.



Robertson, 463 U. S. 248, 103 S.Ct. 2985, 77 L.Ed.2d 614 (1983).

Lehr recogni zed and held that an unwed father’s constitutional

rights in arelationship with his child are initially inchoate,

and, before they gain due process protection,

nmust be devel oped

through the father’s pursuit of such a relationship and his

denonstration of parental responsibility by offering financial

and enotional support of his child. The Court stated the

following in this regard:

When an unwed father denonstrates a ful
commtnent to the responsibilities of

parent hood by “confing] forward to

participate in the rearing of his child,”

Caban, 441 U.S., at 392, 99 S. .

at 1768,

his interest in personal contact with his
child acquires substantial protection under
the Due Process Clause. At that point it may
be said that he “act[s] as a father toward

his children.”

* * *

The significance of the biol ogical

connecti on
is that it offers the natural father

an

opportunity that no other mal e possesses to
develop a relationship with his offspring.

| f he grasps that opportunity and accepts
sonme nmeasure of responsibility for the
child s future, he may enjoy the bl essings of
the parent-child rel ationship and nmake

uni quely val uabl e contributions to the

child s devel opnent.

Lehr, 463 U.S. at 261-62, 103 S.Ct. at 2993.

Tennessee jurisprudence al so recogni zes that an unwed

father is entitled to due process protection of his parental

ri ghts under certain circunstances. In 1989,

the Court of



Appeal s was faced with an issue simlar to that at bar, and with
conparabl e facts, in the case of In re Adoption of Hutto, 777
S.W2d 353 (Tenn. App. 1989). In Hutto the natural parents filed
conpeting petitions in juvenile court--the father filed what
anounted to a legitimation petition, and the nother and her
husband filed a petition to adopt the child. The court stated

the foll ow ng:

Appel | ants argue "the trial court |acked
authority to order the child legitimted
pursuant to the adversarial counterclaimof
the natural father over the objection of the
not her", and insist that Matter of A 735
S.W2d 232 (Tenn. App. 1987); Cooper V.
Thonpson, 710 S. W 2d 944 (Tenn. App. 1985) and
Cunni ngham v. Gol den, 652 S.W2d 910

(Tenn. App. 1983) are authorities for their
position. These cases are inapposite since
the actions were, in effect, seeking a
declaration of illegitinmacy of a
presunptively legitimate child having been
born to a woman while married to another man.
Appel l ants al so argue the legitimation
statutes do not contenplate an adversari al
proceeding. This is correct insofar as the
proceeding relates to the issue of paternity;
however, the parties stipulated Fow er was

t he bi ol ogi cal father of the child who was
"not born in | awful wedlock”. On these facts
a biol ogical parent may petition the court
for an order of legitimation.

Id. at 354. Applying the Lehr ruling and quoting that case at

| ength, the Hutto court found that “fromthe inception, the
natural father attenpted to assune the role and obligations of a
parent.” 1d. at 355. The court therefore affirmed the juvenile
court’s granting of the father’s legitimtion petition and deni al

of the adoption petition.



In the case of Hawk v. Hawk, 855 S.W2d 573 (Tenn.
1993), the Suprene Court exam ned parental rights under the

Tennessee Constitution and concl uded t hat

Tennessee’s historically strong protection of
parental rights and the reasoning of federa
constitutional cases convince us that
parental rights constitute a fundanent al
liberty interest under Article I, Section 8
of the Tennessee Constitution.

ld. at 579. The Court noted that |ong-standing Tennessee | aw
holds that “a parent is entitled to the custody, conpani onship,

and care of the child, and should not be deprived thereof except

by due process of law,” quoting from State ex rel. Bethell wv.

Ki | vi ngton, 100 Tenn. 227, 236, 45 S.W 433, 435 (1898); and that
“[t]he relations which exist between parent and child are sacred
ones. . .The right to the society of the child exists inits
parents,” quoting fromln re Knott, 138 Tenn. 349, 355, 197 S.W
1097, 1098 (1917). Hawk at 577-78. Striking down the Tennessee
G andparents’ Visitation Act as violative of these parental

rights, the Hawk Court hel d:

We hold that Article I, Section 8 of the
Tennessee Constitution protects the privacy
interest of these parents in their child-
rearing decisions, so long as their decisions
do not substantially endanger the wel fare of
their children. Absent sone harmto the
child, we find that the state | acks a
sufficiently conpelling justification for
interfering with this fundanental right.



Id. at 582.

One year after Hawk, the Suprenme Court revisited the
parental rights issue, and after engaging in both federal and
state constitutional analysis, found that the constitutional
rights enunerated in Hawk extend to unwed fathers. The Court

st at ed:

Parents, including parents of children born
out of wedl ock, have a fundanental |iberty
interest in the care and custody of their
children under both the United States and
Tennessee Constitutions. Stanley v.
Il'linois, 405 U S. 645, 92 S.Ct. 1208, 31

L. Ed. 2d 551 (1972); Hawk v. Hawk, 855 S. W 2d
573 (Tenn.1993). However, this right is not
absolute and the State may interfere with
parental rights if there is a conpelling
State interest.

* * * *

The Nal es' position that this Court in Hawk
limted the protection of parental rights to
"an intact, nuclear famly with fit parents”
I's untenable. The natural father prevailed
in In re Adoption of Hutto, supra, in which
the contest was between the father, who had
filed a petition for legitimation, and the
natural nother and her husband, who had fil ed
a joint petition to adopt. This Court joins
the Court of Appeals, which, in this case,

st at ed:

No reason occurs to this Court why
a fit parent should be denied the
privilege of parenthood nerely
because of birth out of wedl ock.

As previously stated, the denial of
privilege of parenthood is based
upon term nation for unfitness.

Nal e v. Robertson, 871 S.W2d 674, 678 & 680 (Tenn. 1994).
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The cases di scussed above clearly denonstrate that in
the present case, petitioner Vineyard has a constitutionally
protected right to attenpt to create a |egal parent-child
relationship with his natural daughter. The |ogical avenue
t hrough whi ch he nmay acconplish this is by filing a petition to
legitimate his child. The statute in question, T.C A 8§ 36-2-
202(c), grants the nother absolute veto power to prevent a
putative father fromeven attenpting to legitimate, and thereby
establish a legal relationship, with his child. The nother may
wi t hhol d her consent for any or no reason. Absent a legitinmation
proceeding, a putative father is, in the eyes of the law, a
stranger to his own child, unable to attenpt to develop his
i nchoate constitutional rights by denpnstrating a commtnent to
fat herhood. Under established principles of due process, the
state cannot mandate this result w thout denobnstrating a
conpelling interest. This it has failed to do. The Attorney

General has acknow edged as rnuch.

We find that the statute is constitutionally infirm
under equal protection principles as well. The Attorney General
concurs with this conclusion, citing Caban v. Mhamed, 441 U. S
380, 99 S.Ct. 1760, 60 L.Ed.2d 297 (1979) as his anal yti cal
basis. The Caban Court was presented with a statute authorizing
an unwed nother to bl ock the adoption of her child by w thhol ding

consent, but giving the unwed father “no simlar control over the
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fate of his child, even when his parental relationshipis

substantial .” Id., 441 U S. at 386-87, 99 S. (. at 1765.

The Court found it “clear that [the statute] treats
unmarried parents differently according to their sex.” 1d., 441
US at 388, 99 S.Ct. at 1766. Rejecting the state’s contention
that the statute bore a substantial relation to the interest in
provi di ng adoptive honmes for illegitimate children, the Court

said the follow ng:

In sum we believe that [the statute] is
anot her exanpl e of “overbroad
generalizations” in gender-based
classifications. . .The effect of New York’s
classification is to discrimnate agai nst
unwed fathers even when their identity is
known and they have manifested a significant
paternal interest in the child.

ld., 441 U S. at 394, 99 S .. at 1769 [citations omtted].

The statute in the present case is anal ogous to the
statute in Caban in that it gives the unwed nother certain
authority, i.e., the authority to block a legitimtion petition,
but affords the unwed father no such opportunity. W find it
creates an inproper gender-based cl assification w thout
substantially furthering an inportant governnental objective, and

thus violates the Equal Protection C ause of the United States

12



Constitution, under the principles set forth in Caban.*

The Tennessee Suprene Court has consistently held that
two provisions of our Tennessee Constitution, Article I, Section
8 (the “law of the land” clause),” and Article XI, Section 8,°
“confer the sane protections as does the Fourteenth Amendnent to
the United States Constitution.” Brown v. Canpbell County Bd. of
Ed., 915 S.wW2d 407, 413 (Tenn. 1995); Davis v. State, 912 S. W 2d
689, 696 (Tenn. 1995); State v. Tester, 879 S.W2d 823, 827-28
(Tenn. 1994); Tennessee Small School Systens v. MWerter, 851
S.W2d 139, 152 (Tenn. 1993). Consequently we hold the statute
unconstitutional under these Tennessee constitutional provisions

as wel | .

For the aforenenti oned reasons, we hold

‘We do not believe our hol di ng necessarily conflicts with the holding in
In the Matter of A (Cline v. Drew), 735 S.W2d 232 (Tenn. App. 1987), a case
relied upon by the appellees. That case involves very different facts from
those now before us. We do not find it necessary to reach the issues raised
by the factual pattern in In the Matter of A

“Tenn. Constit. Article I, Section 8 provides that

no man shall be taken or imprisoned, or disseized of

his freehold, liberties or privileges, or outlawed, or
exiled, or in any manner destroyed or deprived of his
life, liberty or property, but by the judgment of his

peers or the law of the | and.
5Tenn. Constit. Article Xl, Section 8 provides

The Legislature shall have no power to suspend any
general law for the benefit of any particul ar

i ndi vidual, nor to pass any | aw for the benefit of

i ndi vi dual s inconsistent with the general |aws of the
| and; nor to pass any |law granting to any individua
or individuals rights, privil eges, immunitie[s], or
exemptions other than such as may be, by the same | aw
extended to any menber of the community, who may be
able to bring himself within the provisions of such

| aw.
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unconstitutional that part of T.C A 8 36-2-202(c) which purports
to disallow a putative father fromattenpting to legitimte his
child wthout the nother’s consent, on both due process and equa
protection grounds. The order of the juvenile court dismssing
Vi neyard's petition is vacated. This case is remanded for such
further proceedings as nmay be necessary, consistent with this

opi nion. Costs on appeal are taxed and assessed to the

appel | ees.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMirray, J.
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