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  )
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CHARLES W.  BURSON,  At t or ne y Ge ne r a l  & Re por t e r ,  a nd J ENNI FER
HELTON SMALL,  De put y At t or ne y Ge ne r a l ,  Ge ne r a l  Ci vi l  Di vi s i on,
f or  t he  St a t e  of  Te nne s s e e

O P I  N I  O N

Sus a no,  J .
I n  t hi s  c a s e ,  Da vi d Vi ne ya r d s e e ks  t o  l e gi t i ma t e  a nd
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Ac c o r d i n g  t o  t h e  p e t i t i o n ,  Mo t h e r  i s  a  mi n o r  i n  t h e  c u s t o d y  o f  h e r

p a r e n t s ,  r e s p o n d e n t s  Do n n a  L.  Ho o d  a n d  Ro y c e  Al l e n  Ho o d .   Ac c o r d i n g  t o  t h e

mo t i o n  t o  d i s mi s s ,  t h e  ma t e r n a l  g r a n d p a r e n t s  h a v e  b e e n  a wa r d e d  t e mp o r a r y  l e g a l

c u s t o d y  o f  t h e  mi n o r  c h i l d ,  Ka y l a  Ly n n  Ho o d .   Th e  ma t e r n a l  g r a n d p a r e n t s  a l s o

o p p o s e  Vi n e y a r d ’ s  a t t e mp t  t o  l e g i t i ma t e  t h e  c h i l d .

2
T. C. A.  §  3 6 - 2 - 2 0 2 ( c )  i s  a  c o d i f i c a t i o n  o f  a  p a r t  o f  Se c t i o n  6  o f

Ch a p t e r  9 8 8  o f  t h e  Pu b l i c  Ac t s  o f  1 9 9 4 ,  e f f e c t i v e  J u l y  1 ,  1 9 9 4 .    

2

e s t a bl i s h a  pa r e nt - c hi l d  r e l a t i ons hi p wi t h hi s  a l l e ge d da ught e r ,

Ka yl a  Lynn Hood,  who wa s  bor n t o  He a t he r  El a i ne  Hood ( Mot he r )  on

Nove mbe r  8,  1994.   Mot he r  oppos e s  Vi ne ya r d’ s  a t t e mpt  t o

l e gi t i ma t e  t he  c hi l d  on t he  gr ound t ha t  s he  ha s  not  c ons e nt e d t o

t he  c hi l d’ s  l e gi t i ma t i on. 1  Mot he r  a nd he r  pa r e nt s  f i l e d a  mot i on

t o di s mi s s ,  whi c h t he  j uve ni l e  c our t  gr a nt e d,  hol di ng,  i n  e f f e c t ,

t ha t  a  put a t i ve  f a t he r  ha s  no a ve nue  by whi c h t o  l e gi t i ma t e  hi s

c hi l d ,  a bs e nt  t he  mot he r ’ s  c ons e nt ,  unde r  Te nne s s e e ’ s

l e gi t i ma t i on s t a t ut e s .   I n s o r ul i ng,  t he  c our t  a ppa r e nt l y r e l i e d

upon T. C. A.  §  36- 2- 202( c ) , 2 whi c h pr ovi de s  a s  f ol l ows :  

Not hi ng he r e i n s hal l  be  c ons t r ue d t o
aut hor i z e  a  put at i v e  f at he r  t o  l e gi t i mat e  a
c hi l d  or  t o  e xe c ut e  a ny vol unt a r y
a c knowl e dgme nt  of  pa t e r ni t y  wi t hout  t he
c ons e nt  of  t he  mot he r  of  s uc h c hi l d .   

( Empha s i s  a dde d) .   Be c a us e  Vi ne ya r d’ s  i s s ue s  on t hi s  a ppe a l  br i ng

i nt o que s t i on t he  va l i di t y  of  t hi s  c ode  s e c t i on,  we  di r e c t e d t he

pa r t i e s  t o  s e r ve  c opi e s  of  t he i r  br i e f s  on t he  At t or ne y Ge ne r a l ,

t he  Honor a bl e  Cha r l e s  W.  Bur s on,  pur s ua nt  t o  t he  pr ovi s i ons  of

Rul e  32,  T. R. A. P.

Ge ne r a l  Bur s on ha s  f i l e d a  wr i t t e n r e s pons e  r e ga r di ng
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t he  va l i di t y  of  T. C. A.  §  36- 2- 202( c ) ,  a s  i t  pe r t a i ns  t o

Vi ne ya r d’ s  pe t i t i on t o l e gi t i ma t e  hi s  a l l e ge d c hi l d.   I n hi s

r e s pons e ,  he  c e r t i f i e d hi s  c onc l us i on t ha t  t he  s t a t ut e  “ i s

unc ons t i t ut i ona l  t o  t he  e xt e nt  t ha t  i t  a l l ows  a n unma r r i e d woma n

t o pr e ve nt  a  put a t i ve  f a t he r  f r om l e gi t i ma t i ng hi s  a l l e ge d

bi ol ogi c a l  c hi l d . ”   Thus ,  t he  unus ua l  pos t ur e  of  t hi s  c a s e

pr e s e nt s  us ,  on t he  pl e a di ngs ,  wi t h t he  que s t i on of  t he

c ons t i t ut i ona l i t y  of  T. C. A.  §  36- 2- 202( c ) .

I

Our  s t a nda r d of  r e vi e w i n a  c a s e  s uc h a s  t hi s  i s  s e t

f or t h  i n  Mc Cl e nahan v .  Cool e y ,  806 S. W. 2d 767,  769 ( Te nn.  1991) :

I n l i ght  of  t he  f a c t  t ha t  t hi s  c a s e  wa s
di s mi s s e d on a  mot i on f or  j udgme nt  on t he
pl e a di ngs .  .  . we  a r e  bound t o  t r e a t  a s  f a l s e
a l l  a l l e ga t i ons  of  t he  De f e nda nt ,  t he  movi ng
pa r t y,  whi c h a r e  de ni e d,  a nd a s  t r ue  a l l
we l l - pl e a de d a l l e ga t i ons  c ont a i ne d i n  t he
pl e a di ngs  of  t he  Pl a i nt i f f ,  t he  oppone nt  of
t he  mot i on.   Se e  Tr i gg v .  Mi ddl e  Te nn.  El e c .
Me mbe r s hi p Cor p. ,  533 S. W. 2d 730,  732- 33
( Te nn. App.  1975) .   I n  ot he r  wor ds ,  on a n
a ppe a l  f r om a n or de r  a l l owi ng a  j udgme nt  on
t he  pl e a di ngs ,  a s  i n t hi s  c a s e ,  a l l  we l l -
pl e a de d f a c t s  a nd a l l  r e a s ona bl e  i nf e r e nc e s
dr a wn t he r e f r om mus t  be  a c c e pt e d a s  t r ue .
Tr i gg a t  733 ( c i t i ng Dar wi n v .  Town of
Cooke v i l l e ,  170 Te nn.  508,  97 S. W. 2d 838
( 1936) ;  Rodge r s  v .  Rodge r s ,  53 Te nn.  489
( 1871) ) .   Conc l us i ons  of  l a w a r e  not  a dmi t t e d
nor  s houl d j udgme nt  on t he  pl e a di ngs  be
gr a nt e d unl e s s  t he  movi ng pa r t y  i s  c l e a r l y
e nt i t l e d t o  j udgme nt .

I d.   We  r e vi e w t he  i ns t a nt  c a s e  wi t h t hi s  s t a nda r d i n mi nd.
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Th e  j u v e n i l e  c o u r t  d i d  n o t  s t a t e  i t s  r e a s o n i n g  i n  t h e  o r d e r  d i s mi s s i n g

t h e  p e t i t i o n .

4

I I

The  f a c t s  a s  s e t  f or t h  i n  Vi ne ya r d’ s  pe t i t i on a r e  a s

f ol l ows .   The  c hi l d  wa s  bor n out  of  we dl oc k on Nove mbe r  8,  1994.  

Mot he r  i s  a n unma r r i e d mi nor  i n  t he  c us t ody of  he r  pa r e nt s ,

r e s ponde nt s  Donna  a nd Al l e n Hood.   Vi ne ya r d i s  t he  na t ur a l

f a t he r ,  a nd Mot he r  a nd he r  pa r e nt s  ha ve  a c knowl e dge d hi m a s  s uc h.  

Mot he r  ha s  a l l owe d Vi ne ya r d t o  vi s i t  wi t h  hi s  c hi l d  s i nc e  he r

bi r t h .   Vi ne ya r d ha s  of f e r e d s uppor t  f or  t he  c hi l d ,  whi c h ha s

be e n a c c e pt e d,  a nd he  i s  f ul l y  c a pa bl e  a nd wi l l i ng t o  pr ovi de

c ont i nui ng s uppor t .   Fi na l l y ,  Vi ne ya r d de s i r e s  t o  e s t a bl i s h a

l e ga l  pa r e nt - c hi l d  r e l a t i ons hi p wi t h hi s  da ught e r .   Vi ne ya r d’ s

pe t i t i on r e que s t s  a  de c l a r a t i on t ha t  he  i s  t he  c hi l d’ s  bi ol ogi c a l

f a t he r .   He  a l s o s e e ks  t he  s e t t i ng of  a n e qui t a bl e  a mount  of

c hi l d  s uppor t ;  r e a s ona bl e  vi s i t a t i on r i ght s ;  a nd t ha t  hi s

da ught e r ’ s  na me  be  c ha nge d t o  Ka yl a  Lynn Vi ne ya r d.   I n  ot he r

wor ds ,  Vi ne ya r d s e e ks  t o l e gi t i ma t e  hi s  c hi l d.

The  r e s ponde nt s  a r gue  t ha t  t he  Te nne s s e e  l e gi t i ma t i on

s t a t ut e s  do not  a l l ow a  put a t i ve  f a t he r  t o l e gi t i ma t e  a  c hi l d

wi t hout  t he  c ons e nt  of  t he  c hi l d’ s  mot he r .   The  j uve ni l e  c our t ,

os t e ns i bl y 3 r e l yi ng upon T. C. A.  §  36- 2- 202( c ) ,  a gr e e d a nd

di s mi s s e d t he  pe t i t i on.   

I I I
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The  l a ngua ge  a nd e f f e c t  of  T. C. A.  §  36- 2- 202( c )  i s

c l e a r :  no put a t i ve  f a t he r  ma y l e gi t i ma t e  hi s  c hi l d wi t hout  t he

c ons e nt  of  t he  c hi l d’ s  mot he r ,  r e ga r dl e s s  of  t he  c i r c ums t a nc e s .  

We  now a ddr e s s  t he  que s t i on of  whe t he r  t hi s  r ul e  pa s s e s

c ons t i t ut i ona l  mus t e r  unde r  e s t a bl i s he d pr i nc i pl e s  of  due

pr oc e s s .   The  At t or ne y Ge ne r a l  t a ke s  t he  f ol l owi ng pos i t i on on

t hi s  que s t i on:

t ha t  por t i on of  t he  s t a t ut e  whi c h a l l ows  a n
unma r r i e d woma n t o  pr e ve nt  t he  put a t i ve
f a t he r  f r om f i l i ng pr oc e e di ngs  t o  l e gi t i ma t e
hi s  c hi l d  c ons t i t ut e s  a  de ni a l  of  due  pr oc e s s
unde r  bot h t he  Te nne s s e e  a nd Uni t e d St a t e s
Cons t i t ut i ons .  .  .

We  a gr e e .

The  Uni t e d St a t e s  Supr e me  Cour t  e xa mi ne d t he  e xt e nt  t o

whi c h t he  Due  Pr oc e s s  Cl a us e  of  t he  Fe de r a l  Cons t i t ut i on pr ot e c t s

a  na t ur a l  f a t he r ’ s  bi ol ogi c a l  r e l a t i ons hi p wi t h hi s  c hi l d i n

St anl e y  v .  I l l i noi s ,  405 U. S.  645,  92 S. Ct .  1208,  31 L. Ed. 2d 551

( 1972) .   I n  St anl e y ,  t he  Cour t  s t r uc k down a  s t a t ut e  c r e a t i ng a n

i r r e but t a bl e  pr e s umpt i on t ha t  a l l  unwe d f a t he r s  a r e  unf i t

pa r e nt s ,  a nd ma nda t i ng t ha t  c hi l dr e n of  unwe d f a t he r s  woul d 

a ut oma t i c a l l y  be c ome  wa r ds  of  t he  s t a t e  upon t he  mot he r ’ s  de a t h.  

The  Cour t  de s c r i be d t he  f a t he r ’ s  l i be r t y  i nt e r e s t  i n  a

r e l a t i ons hi p wi t h hi s  na t ur a l  c hi l dr e n a s  f ol l ows :

The  pr i va t e  i nt e r e s t  he r e ,  t ha t  of  a  ma n i n
t he  c hi l dr e n he  ha s  s i r e d a nd r a i s e d,
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unde ni a bl y wa r r a nt s  de f e r e nc e  a nd,  a bs e nt  a
powe r f ul  c ount e r va i l i ng i nt e r e s t ,  pr ot e c t i on.  
I t  i s  pl a i n t ha t  t he  i nt e r e s t  of  a  pa r e nt  i n
t he  c ompa ni ons hi p,  c a r e ,  c us t ody,  a nd
ma na ge me nt  of  hi s  or  he r  c hi l dr e n “ c ome [ s ]  t o
t hi s  Cour t  wi t h a  mome nt um f or  r e s pe c t
l a c ki ng whe n a ppe a l  i s  ma de  t o  l i be r t i e s
whi c h de r i ve  me r e l y f r om s hi f t i ng e c onomi c
r e l a t i ons hi ps . ”  

* * * *

The  r i ght s  t o  c onc e i ve  a nd t o  r a i s e  one ’ s
c hi l dr e n ha ve  be e n de e me d “ e s s e nt i a l , ”   Me y e r
v .  Ne br as ka,  262 U. S.  390,  399,  43 S. Ct .  625,
626,  67 L. Ed.  1042 ( 1923) ,  “ ba s i c  c i vi l
r i ght s  of  ma n, ”  Ski nne r  v .  Okl ahoma ,  316 U. S.
535,  541,  62 S. Ct .  1110,  1113,  86 L. Ed.  1655
( 1942) ,  a nd “ [ r ] i ght s  f a r  mor e  pr e c i ous .  .  .
t ha n pr ope r t y r i ght s , ”  May  v .  Ande r s on,  345
U. S.  528,  533,  73 S. Ct .  840,  843,  97 L. Ed.
1221 ( 1953) .  

St anl e y ,  405 U. S.  a t  651,  92 S. Ct .  a t  1212.   Si gni f i c a nt l y ,  t he

Cour t  ma de  i t  c l e a r  t ha t  t he s e  r i ght s  e xt e nd t o  unwe d f a t he r s  a s

we l l  a s  t hos e  ma r r i e d:  “ Nor  ha s  t he  l a w r e f us e d t o  r e c ogni z e

t hos e  f a mi l y r e l a t i ons hi ps  unl e gi t i mi z e d by a  ma r r i a ge  c e r e mony. ”  

I d . ,  405 U. S.  a t  651,  92 S. Ct .  a t  1213.   The  St anl e y  Cour t

c onc l ude d t ha t  

a s  a  ma t t e r  of  due  pr oc e s s  of  l a w,  St a nl e y
wa s  e nt i t l e d t o  a  he a r i ng on hi s  f i t ne s s  a s  a
pa r e nt  be f or e  hi s  c hi l dr e n we r e  t a ke n f r om
hi m.  .  .

I d . ,  405 U. S.  a t  649,  92 S. Ct .  a t  1211.

The  na t ur e ,  a nd bounda r i e s ,  of  t he  pa r e nt a l  r i ght s  of

a n unwe d f a t he r  we r e  f ur t he r  e xpl or e d i n  t he  c a s e  of  Le hr  v .
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Robe r t s on,  463 U. S.  248,  103 S. Ct .  2985,  77 L. Ed. 2d 614 ( 1983) .  

Le hr  r e c ogni z e d a nd he l d t ha t  a n unwe d f a t he r ’ s  c ons t i t ut i ona l

r i ght s  i n a  r e l a t i ons hi p wi t h hi s  c hi l d a r e  i ni t i a l l y i nc hoa t e ,

a nd,  be f or e  t he y ga i n due  pr oc e s s  pr ot e c t i on,  mus t  be  de ve l ope d

t hr ough t he  f a t he r ’ s  pur s ui t  of  s uc h a  r e l a t i ons hi p a nd hi s

de mons t r a t i on of  pa r e nt a l  r e s pons i bi l i t y  by of f e r i ng f i na nc i a l

a nd e mot i ona l  s uppor t  of  hi s  c hi l d .   The  Cour t  s t a t e d t he

f ol l owi ng i n  t hi s  r e ga r d:

Whe n a n unwe d f a t he r  de mons t r a t e s  a  f ul l
c ommi t me nt  t o t he  r e s pons i bi l i t i e s  of
pa r e nt hood by “ c om[ i ng]  f or wa r d t o
pa r t i c i pa t e  i n t he  r e a r i ng of  hi s  c hi l d , ”
Caban,  441 U. S. ,  a t  392,  99 S. Ct . ,  a t  1768,
hi s  i nt e r e s t  i n pe r s ona l  c ont a c t  wi t h hi s
c hi l d  a c qui r e s  s ubs t a nt i a l  pr ot e c t i on unde r
t he  Due  Pr oc e s s  Cl a us e .   At  t ha t  poi nt  i t  ma y
be  s a i d t ha t  he  “ a c t [ s ]  a s  a  f a t he r  t owa r d
hi s  c hi l dr e n. ”  

* * * *

The  s i gni f i c a nc e  of  t he  bi ol ogi c a l  c onne c t i on
i s  t ha t  i t  of f e r s  t he  na t ur a l  f a t he r  a n
oppor t uni t y  t ha t  no ot he r  ma l e  pos s e s s e s  t o
de ve l op a  r e l a t i ons hi p wi t h hi s  of f s pr i ng.  
I f  he  gr a s ps  t ha t  oppor t uni t y  a nd a c c e pt s
s ome  me a s ur e  of  r e s pons i bi l i t y  f or  t he
c hi l d’ s  f ut ur e ,  he  ma y e nj oy t he  bl e s s i ngs  of
t he  pa r e nt - c hi l d  r e l a t i ons hi p a nd ma ke
uni que l y va l ua bl e  c ont r i but i ons  t o  t he
c hi l d’ s  de ve l opme nt .

Le hr ,  463 U. S.  a t  261- 62,  103 S. Ct .  a t  2993.

Te nne s s e e  j ur i s pr ude nc e  a l s o r e c ogni z e s  t ha t  a n unwe d

f a t he r  i s  e nt i t l e d t o  due  pr oc e s s  pr ot e c t i on of  hi s  pa r e nt a l

r i ght s  unde r  c e r t a i n  c i r c ums t a nc e s .   I n  1989,  t he  Cour t  of
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Appe a l s  wa s  f a c e d wi t h a n i s s ue  s i mi l a r  t o  t ha t  a t  ba r ,  a nd wi t h

c ompa r a bl e  f a c t s ,  i n  t he  c a s e  o f  I n r e  Adopt i on of  Hut t o,  777

S. W. 2d 353 ( Te nn. App.  1989) .   I n  Hut t o t he  na t ur a l  pa r e nt s  f i l e d

c ompe t i ng pe t i t i ons  i n  j uve ni l e  c our t - - t he  f a t he r  f i l e d wha t

a mount e d t o  a  l e gi t i ma t i on pe t i t i on,  a nd t he  mot he r  a nd he r

hus ba nd f i l e d a  pe t i t i on t o  a dopt  t he  c hi l d .   The  c our t  s t a t e d

t he  f ol l owi ng:

Appe l l a nt s  a r gue  " t he  t r i a l  c our t  l a c ke d
a ut hor i t y t o or de r  t he  c hi l d l e gi t i ma t e d
pur s ua nt  t o  t he  a dve r s a r i a l  c ount e r c l a i m of
t he  na t ur a l  f a t he r  ove r  t he  obj e c t i on of  t he
mot he r " ,  a nd i ns i s t  t ha t  Mat t e r  of  A,  735
S. W. 2d 232 ( Te nn. App.  1987) ;   Coope r  v .
Thomps on,  710 S. W. 2d 944 ( Te nn. App.  1985)  a nd
Cunni ngham v .  Gol de n,  652 S. W. 2d 910
( Te nn. App.  1983)  a r e  a ut hor i t i e s  f or  t he i r
pos i t i on.   The s e  c a s e s  a r e  i na ppos i t e  s i nc e
t he  a c t i ons  we r e ,  i n  e f f e c t ,  s e e ki ng a
de c l a r a t i on of  i l l e gi t i ma c y of  a
pr e s umpt i ve l y l e gi t i ma t e  c hi l d  ha vi ng be e n
bor n t o  a  woma n whi l e  ma r r i e d t o  a not he r  ma n.  
Appe l l a nt s  a l s o a r gue  t he  l e gi t i ma t i on
s t a t ut e s  do not  c ont e mpl a t e  a n a dve r s a r i a l
pr oc e e di ng.   Thi s  i s  c or r e c t  i ns of a r  a s  t he
pr oc e e di ng r e l a t e s  t o  t he  i s s ue  of  pa t e r ni t y;  
howe ve r ,  t he  pa r t i e s  s t i pul a t e d Fowl e r  wa s
t he  bi ol ogi c a l  f a t he r  of  t he  c hi l d  who wa s
" not  bor n i n  l a wf ul  we dl oc k" .   On t he s e  f a c t s
a  bi ol ogi c a l  pa r e nt  ma y pe t i t i on t he  c our t
f or  a n or de r  of  l e gi t i ma t i on.  .  .

I d.  a t  354.   Appl yi ng t he  Le hr  r ul i ng a nd quot i ng t ha t  c a s e  a t

l e ngt h,  t he  Hut t o c our t  f ound t ha t  “ f r om t he  i nc e pt i on,  t he

na t ur a l  f a t he r  a t t e mpt e d t o  a s s ume  t he  r ol e  a nd obl i ga t i ons  of  a

pa r e nt . ”   I d.  a t  355.   The  c our t  t he r e f or e  a f f i r me d t he  j uve ni l e

c our t ’ s  gr a nt i ng of  t he  f a t he r ’ s  l e gi t i ma t i on pe t i t i on a nd de ni a l

of  t he  a dopt i on pe t i t i on.   
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I n t he  c a s e  o f  Hawk v .  Hawk,  855 S. W. 2d 573 ( Te nn.

1993) ,  t he  Supr e me  Cour t  e xa mi ne d pa r e nt a l  r i ght s  unde r  t he

Te nne s s e e  Cons t i t ut i on a nd c onc l ude d t ha t  

Te nne s s e e ’ s  hi s t or i c a l l y  s t r ong pr ot e c t i on of
pa r e nt a l  r i ght s  a nd t he  r e a s oni ng of  f e de r a l
c ons t i t ut i ona l  c a s e s  c onvi nc e  us  t ha t
pa r e nt a l  r i ght s  c ons t i t ut e  a  f unda me nt a l
l i be r t y i nt e r e s t  unde r  Ar t i c l e  I ,  Se c t i on 8
of  t he  Te nne s s e e  Cons t i t ut i on.

  

I d.  a t  579.   The  Cour t  not e d t ha t  l ong- s t a ndi ng Te nne s s e e  l a w

hol ds  t ha t  “ a  pa r e nt  i s  e nt i t l e d t o  t he  c us t ody,  c ompa ni ons hi p,

a nd c a r e  of  t he  c hi l d ,  a nd s houl d not  be  de pr i ve d t he r e of  e xc e pt

by due  pr oc e s s  of  l a w, ”  quot i ng f r om St at e  e x r e l .  Be t he l l  v .

Ki l v i ngt on,  100 Te nn.  227,  236,  45 S. W.  433,  435 ( 1898) ;  a nd t ha t

“ [ t ] he  r e l a t i ons  whi c h e xi s t  be t we e n pa r e nt  a nd c hi l d  a r e  s a c r e d

one s .  .  . The  r i ght  t o t he  s oc i e t y of  t he  c hi l d e xi s t s  i n  i t s

pa r e nt s , ”  quot i ng f r om I n r e  Knot t ,  138 Te nn.  349,  355,  197 S. W.

1097,  1098 ( 1917) .   Hawk a t  577- 78.   St r i ki ng down t he  Te nne s s e e

Gr a ndpa r e nt s ’  Vi s i t a t i on Ac t  a s  vi ol a t i ve  of  t he s e  pa r e nt a l

r i ght s ,  t he  Hawk Cour t  he l d:

We  hol d t ha t  Ar t i c l e  I ,  Se c t i on 8 of  t he
Te nne s s e e  Cons t i t ut i on  pr ot e c t s  t he  pr i va c y
i nt e r e s t  of  t he s e  pa r e nt s  i n t he i r  c hi l d-
r e a r i ng de c i s i ons ,  s o l ong a s  t he i r  de c i s i ons
do not  s ubs t a nt i a l l y  e nda nge r  t he  we l f a r e  of
t he i r  c hi l dr e n.   Abs e nt  s ome  ha r m t o t he
c hi l d,  we  f i nd t ha t  t he  s t a t e  l a c ks  a
s uf f i c i e nt l y c ompe l l i ng j us t i f i c a t i on f or
i nt e r f e r i ng wi t h t hi s  f unda me nt a l  r i ght .
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I d.  a t  582.

One  ye a r  a f t e r  Hawk,  t he  Supr e me  Cour t  r e vi s i t e d t he

pa r e nt a l  r i ght s  i s s ue ,  a nd a f t e r  e nga gi ng i n  bot h f e de r a l  a nd

s t a t e  c ons t i t ut i ona l  a na l ys i s ,  f ound t ha t  t he  c ons t i t ut i ona l

r i ght s  e nume r a t e d i n  Hawk  e xt e nd t o  unwe d f a t he r s .   The  Cour t

s t a t e d:

Pa r e nt s ,  i nc l udi ng pa r e nt s  of  c hi l dr e n bor n
out  of  we dl oc k,  ha ve  a  f unda me nt a l  l i be r t y
i nt e r e s t  i n  t he  c a r e  a nd c us t ody of  t he i r
c hi l dr e n unde r  bot h t he  Uni t e d St a t e s  a nd
Te nne s s e e  Cons t i t ut i ons .   St anl e y  v .
I l l i noi s ,  405 U. S.  645,  92 S. Ct .  1208,  31
L. Ed. 2d 551 ( 1972) ;   Hawk v .  Hawk ,  855 S. W. 2d
573 ( Te nn. 1993) .   Howe ve r ,  t hi s  r i ght  i s  not
a bs ol ut e  a nd t he  St a t e  ma y i nt e r f e r e  wi t h
pa r e nt a l  r i ght s  i f  t he r e  i s  a  c ompe l l i ng
St a t e  i nt e r e s t .

* * * *

The  Na l e s '  pos i t i on t ha t  t hi s  Cour t  i n Hawk
l i mi t e d t he  pr ot e c t i on of  pa r e nt a l  r i ght s  t o
" a n i nt a c t ,  nuc l e a r  f a mi l y wi t h f i t  pa r e nt s "
i s  unt e na bl e .   The  na t ur a l  f a t he r  pr e va i l e d
i n I n r e  Adopt i on of  Hut t o ,  s upr a ,  i n  whi c h
t he  c ont e s t  wa s  be t we e n t he  f a t he r ,  who ha d
f i l e d a  pe t i t i on f or  l e gi t i ma t i on,  a nd t he
na t ur a l  mot he r  a nd he r  hus ba nd,  who ha d f i l e d
a  j oi nt  pe t i t i on t o a dopt .   Thi s  Cour t  j oi ns
t he  Cour t  of  Appe a l s ,  whi c h,  i n  t hi s  c a s e ,
s t a t e d:

No r e a s on oc c ur s  t o  t hi s  Cour t  why
a  f i t  pa r e nt  s houl d be  de ni e d t he
pr i vi l e ge  of  pa r e nt hood me r e l y
be c a us e  of  bi r t h  out  of  we dl oc k.  
As  pr e vi ous l y s t a t e d,  t he  de ni a l  of
pr i vi l e ge  of  pa r e nt hood i s  ba s e d
upon t e r mi na t i on f or  unf i t ne s s .  

Nal e  v .  Robe r t s on,  871 S. W. 2d 674,  678 & 680 ( Te nn.  1994) .   
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The  c a s e s  di s c us s e d a bove  c l e a r l y  de mons t r a t e  t ha t  i n

t he  pr e s e nt  c a s e ,  pe t i t i one r  Vi ne ya r d ha s  a  c ons t i t ut i ona l l y

pr ot e c t e d r i ght  t o  a t t e mpt  t o  c r e a t e  a  l e ga l  pa r e nt - c hi l d

r e l a t i ons hi p wi t h hi s  na t ur a l  da ught e r .   The  l ogi c a l  a ve nue

t hr ough whi c h he  ma y a c c ompl i s h t hi s  i s  by f i l i ng a  pe t i t i on t o

l e gi t i ma t e  hi s  c hi l d .   The  s t a t ut e  i n que s t i on,  T. C. A.  §  36- 2-

202( c ) ,  gr a nt s  t he  mot he r  a bs ol ut e  ve t o powe r  t o  pr e ve nt  a

put a t i ve  f a t he r  f r om e ve n a t t e mpt i ng t o l e gi t i ma t e ,  a nd t he r e by

e s t a bl i s h a  l e ga l  r e l a t i ons hi p,  wi t h hi s  c hi l d.   The  mot he r  ma y

wi t hhol d he r  c ons e nt  f or  a ny or  no r e a s on.   Abs e nt  a  l e gi t i ma t i on

pr oc e e di ng,  a  put a t i ve  f a t he r  i s ,  i n  t he  e ye s  of  t he  l a w,  a

s t r a nge r  t o  hi s  own c hi l d ,  una bl e  t o  a t t e mpt  t o  de ve l op hi s

i nc hoa t e  c ons t i t ut i ona l  r i ght s  by de mons t r a t i ng a  c ommi t me nt  t o

f a t he r hood.   Unde r  e s t a bl i s he d pr i nc i pl e s  of  due  pr oc e s s ,  t he

s t a t e  c a nnot  ma nda t e  t hi s  r e s ul t  wi t hout  de mons t r a t i ng a

c ompe l l i ng i nt e r e s t .   Thi s  i t  ha s  f a i l e d t o do.   The  At t or ne y

Ge ne r a l  ha s  a c knowl e dge d a s  muc h.

I V

We  f i nd t ha t  t he  s t a t ut e  i s  c ons t i t ut i ona l l y i nf i r m

unde r  e qua l  pr ot e c t i on pr i nc i pl e s  a s  we l l .   The  At t or ne y Ge ne r a l

c onc ur s  wi t h t hi s  c onc l us i on,  c i t i ng Caban v .  Mohamme d,  441 U. S.

380,  99 S. Ct .  1760,  60 L. Ed. 2d 297 ( 1979)  a s  hi s  a na l yt i c a l

ba s i s .   The  Caban Cour t  wa s  pr e s e nt e d wi t h a  s t a t ut e  a ut hor i z i ng

a n unwe d mot he r  t o  bl oc k t he  a dopt i on of  he r  c hi l d  by wi t hhol di ng

c ons e nt ,  but  gi vi ng t he  unwe d f a t he r  “ no s i mi l a r  c ont r ol  ove r  t he
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f a t e  of  hi s  c hi l d ,  e ve n whe n hi s  pa r e nt a l  r e l a t i ons hi p i s

s ubs t a nt i a l . ”   I d. ,  441 U. S.  a t  386- 87,  99 S. Ct .  a t  1765.   

The  Cour t  f ound i t  “ c l e a r  t ha t  [ t he  s t a t ut e ]  t r e a t s

unma r r i e d pa r e nt s  di f f e r e nt l y  a c c or di ng t o  t he i r  s e x. ”   I d . ,  441

U. S.  a t  388,  9 9 S. Ct .  a t  1766.   Re j e c t i ng t he  s t a t e ’ s  c ont e nt i on

t ha t  t he  s t a t ut e  bor e  a  s ubs t a nt i a l  r e l a t i on t o t he  i nt e r e s t  i n

pr ovi di ng a dopt i ve  home s  f or  i l l e gi t i ma t e  c hi l dr e n,  t he  Cour t

s a i d t he  f ol l owi ng:

I n s um,  we  be l i e ve  t ha t  [ t he  s t a t ut e ]  i s
a not he r  e xa mpl e  of  “ ove r br oa d
ge ne r a l i z a t i ons ”  i n  ge nde r - ba s e d
c l a s s i f i c a t i ons .  .  . The  e f f e c t  of  Ne w Yor k’ s
c l a s s i f i c a t i on i s  t o  di s c r i mi na t e  a ga i ns t
unwe d f a t he r s  e ve n whe n t he i r  i de nt i t y  i s
known a nd t he y ha ve  ma ni f e s t e d a  s i gni f i c a nt
pa t e r na l  i nt e r e s t  i n  t he  c hi l d .   

I d . ,  441 U. S.  a t  394,  99 S. Ct .  a t  1769 [ c i t a t i ons  omi t t e d] .

The  s t a t ut e  i n  t he  pr e s e nt  c a s e  i s  a na l ogous  t o  t he

s t a t ut e  i n Caban i n  t ha t  i t  g i ve s  t he  unwe d mot he r  c e r t a i n

a ut hor i t y ,  i . e . ,  t he  a ut hor i t y t o bl oc k a  l e gi t i ma t i on pe t i t i on,

but  a f f or ds  t he  unwe d f a t he r  no s uc h oppor t uni t y .   We  f i nd i t

c r e a t e s  a n i mpr ope r  ge nde r - ba s e d c l a s s i f i c a t i on wi t hout

s ubs t a nt i a l l y  f ur t he r i ng a n i mpor t a nt  gove r nme nt a l  obj e c t i ve ,  a nd

t hus  vi ol a t e s  t he  Equa l  Pr ot e c t i on Cl a us e  of  t he  Uni t e d St a t e s
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We do not believe our holding necessarily conflicts with the holding in

In the Matter of A (Cline v. Drew), 735 S.W.2d 232 (Tenn. App. 1987), a case
relied upon by the appellees.  That case involves very different facts from
those now before us.  We do not find it necessary to reach the issues raised
by the factual pattern in In the Matter of A.

5
Te n n .  Co n s t i t .  Ar t i c l e  I ,  Se c t i o n  8  p r o v i d e s  t h a t

n o  ma n  s h a l l  b e  t a k e n  o r  i mp r i s o n e d ,  o r  d i s s e i z e d  o f

h i s  f r e e h o l d ,  l i b e r t i e s  o r  p r i v i l e g e s ,  o r  o u t l a we d ,  o r

e x i l e d ,  o r  i n  a n y  ma n n e r  d e s t r o y e d  o r  d e p r i v e d  o f  h i s

l i f e ,  l i b e r t y  o r  p r o p e r t y ,  b u t  b y  t h e  j u d g me n t  o f  h i s

p e e r s  o r  t h e  l a w o f  t h e  l a n d .

6
Te n n .  Co n s t i t .  Ar t i c l e  XI ,  Se c t i o n  8  p r o v i d e s :

Th e  Le g i s l a t u r e  s h a l l  h a v e  n o  p o we r  t o  s u s p e n d  a n y

g e n e r a l  l a w f o r  t h e  b e n e f i t  o f  a n y  p a r t i c u l a r

i n d i v i d u a l ,  n o r  t o  p a s s  a n y  l a w f o r  t h e  b e n e f i t  o f

i n d i v i d u a l s  i n c o n s i s t e n t  wi t h  t h e  g e n e r a l  l a ws  o f  t h e

l a n d ;  n o r  t o  p a s s  a n y  l a w g r a n t i n g  t o  a n y  i n d i v i d u a l

o r  i n d i v i d u a l s  r i g h t s ,  p r i v i l e g e s ,  i mmu n i t i e [ s ] , o r

e x e mp t i o n s  o t h e r  t h a n  s u c h  a s  ma y  b e ,  b y  t h e  s a me  l a w

e x t e n d e d  t o  a n y  me mb e r  o f  t h e  c o mmu n i t y ,  wh o  ma y  b e

a b l e  t o  b r i n g  h i ms e l f  wi t h i n  t h e  p r o v i s i o n s  o f  s u c h

l a w.
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Cons t i t ut i on,  unde r  t he  pr i nc i pl e s  s e t  f or t h  i n  Caban. 4

The  Te nne s s e e  Supr e me  Cour t  ha s  c ons i s t e nt l y  he l d t ha t

t wo pr ovi s i ons  of  our  Te nne s s e e  Cons t i t ut i on,  Ar t i c l e  I ,  Se c t i on

8 ( t he  “ l a w of  t he  l a nd”  c l a us e ) , 5 a nd Ar t i c l e  XI ,  Se c t i on 8, 6

“ c onf e r  t he  s a me  pr ot e c t i ons  a s  doe s  t he  Four t e e nt h Ame ndme nt  t o

t he  Uni t e d St a t e s  Cons t i t ut i on. ”   Br own v .  Campbe l l  Count y  Bd.  of

Ed. ,  915 S. W. 2d 407,  413 ( Te nn.  1995) ;  Dav i s  v .  St at e ,  912 S. W. 2d

689,  696 ( Te nn.  1995) ;  St at e  v .  Te s t e r ,  879 S. W. 2d 823,  827- 28

( Te nn.  1994) ;  Te nne s s e e  Smal l  Sc hool  Sy s t e ms  v .  Mc Whe r t e r ,  851

S. W. 2d 139,  152 ( Te nn.  1993) .   Cons e que nt l y  we  hol d t he  s t a t ut e

unc ons t i t ut i ona l  unde r  t he s e  Te nne s s e e  c ons t i t ut i ona l  pr ovi s i ons

a s  we l l .  

For  t he  a f or e me nt i one d r e a s ons ,  we  hol d
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unc ons t i t ut i ona l  t ha t  pa r t  of  T. C. A.  §  36- 2- 202( c )  whi c h pur por t s

t o di s a l l ow a  put a t i ve  f a t he r  f r om a t t e mpt i ng t o l e gi t i ma t e  hi s

c hi l d  wi t hout  t he  mot he r ’ s  c ons e nt ,  on bot h due  pr oc e s s  a nd e qua l

pr ot e c t i on gr ounds .   The  or de r  of  t he  j uve ni l e  c our t  di s mi s s i ng

Vi ne ya r d’ s  pe t i t i on i s  va c a t e d.   Thi s  c a s e  i s  r e ma nde d f or  s uc h

f ur t he r  pr oc e e di ngs  a s  ma y be  ne c e s s a r y,  c ons i s t e nt  wi t h t hi s

opi ni on.   Cos t s  on a ppe a l  a r e  t a xe d a nd a s s e s s e d t o  t he

a ppe l l e e s .  

_____________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

CONCUR:

____________________________
Hous t on M.  Godda r d,  P. J .

____________________________
Don T.  Mc Mur r a y,  J .


