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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

BETTY HOLT, )  C/ A NO.  03A01- 9512- J V- 00442
)

Appe l l a nt , )  COCKE J UVENI LE
)

v. )  HON.  MARCUS MOONEYHAN,
)  J UDGE

BOBBY STOKELY, )
)  VACATED AND

Appe l l e e . )  REMANDED

WI LLI AM M.  LEI BROCK,  Ne wpor t ,  f or  Appe l l a nt .

THOMAS V.  TESTERMAN,  Ne wpor t ,  f or  Appe l l e e .

O P I  N I  O N

Fr a nks .  J .

Pl a i nt i f f  f i l e d t hi s  a c t i on i n Apr i l  of  1994,

a l l e gi ng s he  wa s  t he  mot he r  of  J ul i e  Ma r i e  Hol t ,  bor n J a nua r y

22,  1983,  a nd t ha t  s he  a nd t he  de f e nda nt  ha d ?f or ma l l y

l e gi t i ma t e d t he  c hi l d? i n  Se pt e mbe r  1988.   She  f ur t he r  a l l e ge d

t ha t  t he  de f e nda nt  ha d r e f us e d t o  s uppor t  t he  c hi l d  a nd s he

s ought  ?c hi l d  s uppor t  a r r e a r a ge s  i n  a n a mount  de t e r mi ne d

pr ope r  by t he  Cour t  f or  t he  e l e ve n ye a r s  t ha t  he  ha s  r e f us e d?.  

I n  de f e nda nt ’ s  a ns we r ,  he  s t a t e d ?wi t h r e s pe c t  t o t he  c l a i ms
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f or  pa s t  due  c hi l d  s uppor t ,  t he  de f e nda nt  woul d s how t ha t  he

i s  not  i nde bt e d f or  pa s t  due  c hi l d  s uppor t ,  a nd f ur t he r

i nt e r pos e s  t he  de f e ns e  of  ‘ l a c he s ’ . ?  

Subs e que nt l y ,  a  t r i a l  wa s  he l d a nd t he  Tr i a l  J udge

de t e r mi ne d t he  de f e nda nt  wa s  e mpl oye d a nd wa s  c a pa bl e  of

pa yi ng c hi l d  s uppor t ,  a nd or de r e d c hi l d  s uppor t  be gi nni ng on

Se pt e mbe r  30,  1994.   As  t o  t he  a f or e me nt i one d a l l e ga t i ons ,  he

r ul e d ?t ha t  t he  ma t t e r  of  c hi l d  s uppor t  a r r e a r a ge  a nd/ or

e s t a bl i s hme nt  of  pa s t  c hi l d  s uppor t  s ha l l  be  r e s e r ve d pe ndi ng

f ur t he r  or de r s  of  t he  Cour t . ?  Subs e que nt l y ,  t he  Cour t  e nt e r e d

j udgme nt ,  f r om whi c h pl a i nt i f f  a ppe a l s ,  whi c h s t a t e s  i n

pe r t i ne nt  pa r t :

The  Cour t  f ur t he r  f i nds ,  or de r s ,  a dj udge s  a nd
de c r e e s  t ha t  t he  pl a i nt i f f ’ s  c l a i m f or  c hi l d  s uppor t
a r r e a r a ge  i s  not  s us t a i ne d by t he  pr oof  of f e r e d i n
t he  c a s e ,  a nd t he  Cour t  f i xe s  t he  c hi l d  s uppor t
a r r e a r a ge  a t  $1, 800. 00 r a t he r  t ha n t he  $50, 976. 00
a l l e ge d by t he  pl a i nt i f f  t o  be  due  a nd owi ng a s  a
r e s ul t  of  t he  c a l c ul a t i ons  of  t he  de f e nda nt ’ s  i nc ome
f r om t he  ye a r s  1983 t hr ough Se pt e mbe r  23,  1994.

The  r e c or d de mons t r a t e s  t ha t  t he  Tr i a l  Cour t  di d not

he a r  e vi de nc e  on t he  i s s ue ,  a nd we  va c a t e  hi s  j udgme nt  a nd

r e ma nd f or  a  t r i a l  on t he  me r i t s .

Appe l l a nt ,  i n  he r  s t a t e me nt  of  e vi de nc e ,  c onc e de s

t ha t  ?t he  s t a t e me nt  of  c ouns e l  .  .  .  i s  ba s i c a l l y a l l  t he  or a l

e vi de nc e  gi ve n i n  t he  c a s e ?.   I n  t he  r e c or d i s  a  c opy of  t he

pe t i t i on a nd or de r  of  l e gi t i ma t i on,  whi c h s i mpl y a s ks  t he

Cour t  t o  l e gi t i ma t e  t he  c hi l d  wi t h no r e que s t  f or  s uppor t  or

me di c a l  be ne f i t s ,  whi c h t he  s t a t ut e  a f f or de d.   We  unde r s t a nd

f r om c omme nt s  of  c ouns e l  be f or e  t he  Tr i a l  J udge  t ha t  a f t e r  t he

or de r  of  l e gi t i ma t i on t he  pa r t i e s  ma r r i e d a nd we r e

s ubs e que nt l y  e i t he r  di vor c e d or  t he  ma r r i a ge  wa s  a nnul l e d,  a l l
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Hi n t o n  n o t e s  t h e  d e f e n s e  o f  l a c h e s  i s  a v a i l a b l e  t o  t h e  f a t h e r ,  b u t  a s  

Cl a y  s t a t e s ,  t h i s  d e f e n s e  i s  o n l y  a v a i l a b l e  i f  t h e  f a t h e r  c a n

d e mo n s t r a t e  ?a c t u a l  p r e j u d i c e ? b y  r e a s o n  o f  t h e  d e l a y  i n  b r i n g i n g  t h e

a c t i o n .
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a ppa r e nt l y  wi t hout  a ny pr ovi s i ons  f or  s uppor t  f or  t he  mi nor

c hi l d .   

St at e  e x  r e l  Col e man v .  Cl ay ,  805 S. W. 2d 752 ( Te nn.

1991)  i s  i ns t r uc t i ve  on t he  i s s ue s  be f or e  us .   We  hol d t ha t  a t

t he  t i me  t he  c hi l d  wa s  l e gi t i ma t e d,  t he  mot he r ,  by not

i nc l udi ng t he  s t a t ut or y be ne f i t s  pe r s ona l  t o  he r ,  wa i ve d a ny

r i ght  t o  r e c ove r y f or  t hos e  e xpe ns e s .   Cl ay ,  I d .  755.  

Te nne s s e e  Code  Annot a t e d,  Se c t i on 36- 2- 102 s t a t e s  t ha t  t he

f a t he r  of  a  c hi l d  bor n out  of  we dl oc k i s  l i a bl e  f or  ?t he

ne c e s s a r y s uppor t  a nd e duc a t i on of  t he  c hi l d?.   Thi s

obl i ga t i on be gi ns  a t  bi r t h  a nd c ont i nue s  unt i l  t he  c hi l d

r e a c he s  ma j or i t y ,  a nd a c t i ons  f or  s uppor t  ma y be  ma i nt a i ne d

a ga i ns t  t he  f a t he r  a t  a l l  t i me s  dur i ng t he  c hi l d’ s  mi nor i t y .  

Se e  Te nne s s e e  De par t me nt  of  Human Se r v i c e s  v .  Hi nt on ,  660

S. W. 2d 506 ( Te nn.  App.  1983) . 1  

Upon t r i a l ,  t he  Tr i a l  Cour t  wi l l  be  gui de d by t he

s t a t ut e  whi c h r e nde r s  t he  f a t he r  l i a bl e  f or  s uppor t  f r om a nd

a f t e r  t he  c hi l d’ s  bi r t h.   The  s t a t ut e ,  howe ve r ,  g i ve s  t he

Cour t  ?di s c r e t i on t o  or de r  a  r e t r oa c t i ve  s uppor t  a wa r d ba c k t o

t ha t  da t e , ? but  t he  ?a mount  a nd me t hod of  pa yme nt ? i s  wi t hi n

t he  s ound di s c r e t i on of  t he  j uve ni l e  c our t  J udge .   Cl ay ,  755.  

We  r e ma nd t he  c a s e  t o  t he  J uve ni l e  Cour t  t o  de t e r mi ne  t he

i s s ue s  a f t e r  t he  pa r t i e s  ha ve  pr e s e nt e d t he i r  e vi de nc e .

The  c os t  of  t he  a ppe a l  i s  a s s e s s e d one - ha l f  t o  e a c h

pa r t y.
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________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cl i f f or d E.  Sa nde r s ,  Sp. J .


