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The  a ppe l l e e ,  Mr s .  Pa r ki ns ,  f i l ed a  mot i on  pur s ua nt  t o  Rul e

60. 02,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,  f or  r e l i e f  f r om a

de f a ul t  j udgme nt  e nt e r e d a ga i ns t  he r  i n  f a vor  of  t he  a ppe l l a nt ,

Cynt hi a  Hol c omb.   Ms .  Hol c omb ha s  a ppe a l e d c l a i mi ng t ha t  t he  t r i a l

c our t  e r r e d i n  gr a nt i ng t he  mot i on.   We  r e ve r s e  t he  t r i a l  c our t .

The r e  a r e  no ma t e r i a l  f a c t s  i n  di s put e .   The  r e c or d r e f l e c t s

t ha t  Ms .  Hol c omb c ont r a c t e d wi t h Kyl e  Pa r ki ns ,  Gl or i a  Pa r ki ns '

hus ba nd,  whe r e by Mr .  Pa r ki ns  wa s  t o  c ons t r uc t  a  home  f or  Ms .

Hol c omb.   She  ga ve  Mr .  Pa r ki ns  a  c he c k f or  t we nt y- f i ve  t hous a nd

dol l a r s  ( $25, 000. 00) ,  a l l e ge dl y a n  a dva nc e  on t he  c ons t r uc t i on

c ont r a c t .   Mr .  Pa r ki ns  be ga n s ome  pr e l i mi na r y wor k t owa r ds  t he

c ons t r uc t i on of  t he  hous e ,  but  ne ve r  pr oc e e de d t o  a ny ma t e r i a l

de gr e e .

Mr .  Pa r ki ns  a ppr oa c he d Ms .  Hol c omb a bout  bor r owi ng s ome  mone y

f r om he r  t o  pa y f or  wor k done  e l s e whe r e .   She  ga ve  hi m f or t y

t hous a nd dol l a r s  ( $40 , 000 . 00)  i n  a ddi t i on t o  t he  t we nt y- f i ve

t hous a nd dol l a r s  pr e vi ous l y a dva nc e d a nd i n  r e t ur n he  ga ve  he r  a

c he c k f or  f or t y  t hous a nd dol l a r s  ( $40, 000. 00) .   He  t ol d he r ,

howe ve r ,  not  t o  c a s h t he  c he c k unt i l  he  t ol d he r  t o  do s o.

Subs t a nt i a l  t i me  pa s s e d wi t h no wor k be i ng done  by Mr .  Pa r ki ns  f or

Ms .  Hol c omb.   Whe n i nqui r i e s  we r e  ma de  a bout  c a s hi ng t he  c he c k,  Mr .

Pa r ki ns  ga ve  a  va r i e t y  of  e xc us e s  a s  t o  why t he  c he c k s houl d not  be
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c a s he d.   Eve nt ua l l y ,  Ms .  Hol c omb a t t e mpt e d t o  c a s h t he  c he c k.

Af t e r  s e ve r a l  a t t e mpt s ,  s he  wa s  una bl e  t o  c a s h t he  c he c k due  t o

i ns uf f i c i e nt  f unds  i n  Mr .  Pa r ki ns '  a c c ount .

Ms .  Hol c omb t he n t ur ne d t o  a n a t t or ne y f or  l e ga l  a dvi c e .

Aga i n Mr .  Pa r ki ns  wa s  gi ve n a n oppor t uni t y  t o  ma ke  t he  c he c k good

but  f a i l e d t o do s o.   Ms .  Hol c omb f i l e d s ui t  a ga i ns t  Mr .  Pa r ki ns

a nd hi s  wi f e ,  Gl or i a  Pa r ki ns ,  t he  a ppe l l e e ,  a nd ot he r s  who a r e  not

pa r t i e s  t o t hi s  a ppe a l .

Cons t a bl e  Ga r y Cut s ha w s e r ve d Mr .  Pa r ki ns  wi t h a  c ompl a i nt  a nd

s ummons .   Mr .  Pa r ki ns  vol unt e e r e d t o  t a ke  t he  s ummons  t o  Ms .

Pa r ki ns  a nd l a t e r  r e t ur ne d i t  t o  Cons t a bl e  Cut s ha w c ont a i ni ng a

s i gna t ur e  whi c h he  r e pr e s e nt e d t o  be  t ha t  of  Ms .  Pa r ki ns .   I t  wa s ,

i n  f a c t ,  a  f or ge r y a dmi t t e dl y done  by Mr .  Pa r ki ns .

Ac c or di ng t o  Ms .  Pa r ki ns ,  s he  kne w a bout  t he  l a ws ui t  but

be l i e ve d t ha t  i t  i nvol ve d onl y he r  hus ba nd.   Cons t a bl e  Cut s ha w

l a t e r  e xpl a i ne d t o  Ms .  Pa r ki ns  t ha t  he  ha d a  s ummons  os t e ns i bl y

be a r i ng he r  s i gna t ur e  a nd t ha t  s he  wa s  i nvol ve d i n  t he  l a ws ui t .

Whe n a s ke d i f  s he  wi s he d hi m t o br i ng he r  a  c opy of  t he  s ummons  a nd

c ompl a i nt ,  s he  de c l i ne d.
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Appa r e nt l y ,  Ms .  Pa r ki ns  t ook no me a s ur e s  t o  de f e nd he r s e l f  a nd

a  de f a ul t  j udgme nt  wa s  e nt e r e d a ga i ns t  bot h Mr .  a nd Ms .  Pa r ki ns  f or

s i xt y- e i ght  t hous a nd,  f our  hundr e d f i f t y- s i x  dol l a r s  a nd f i f t y- one

c e nt s  ( $68, 456. 51)  i n  c ompe ns a t or y da ma ge s  a nd t hr e e  t hous a nd

dol l a r s  ( $3, 000. 00)  i n  puni t i ve  da ma ge s .

Ms .  Pa r ki ns  be c a me  a wa r e  of  t he  j udgme nt  a f t e r  a n e xe c ut i on

ha d be e n i s s ue d t he r e on.   She  f i l e d a  mot i on t o  s t a y t he  e xe c ut i on

a nd a  mot i on t o s e t  a s i de  t he  de f a ul t  j udgme nt .   Af t e r  a  he a r i ng on

t he  mot i ons ,  t he  t r i a l  c our t  i s s ue d a  t e mpor a r y r e s t r a i ni ng or de r

a ga i ns t  Ms .  Hol c omb r e s t r a i ni ng he r  f r om f ur t he r  e xe c ut i on a ga i ns t

Ms .  Pa r ki ns ,  c ondi t i one d upon pa yme nt  of  a  c a s h bond i n  t he  a mount

of  e i ght y t hous a nd dol l a r s  ( $80 , 000 . 00)  i nt o t he  Re gi s t r y  of  t he

c our t .   Subs e que nt l y ,  t he  t r i a l  c our t  or de r e d t he  de f a ul t  j udgme nt

s e t  a s i de  c ondi t i one d upon t he  bond de s c r i be d a bove  r e ma i ni ng wi t h

t he  c our t .

An i nt e r l oc ut or y a ppe a l  wa s  gr a nt e d by t he  t r i a l  c our t .

Appl i c a t i on wa s  t he n ma de  t o  t hi s  c our t  a nd t hi s  c our t  a l l owe d t he

a ppe a l .  We  now ha ve  t he  c a s e  be f or e  us  on a  mul t i t ude  of  i s s ue s

pr e s e nt e d by Ms .  Hol c omb.   I n  s um a nd s ubs t a nc e ,  howe ve r ,  t he

di s pos i t i ve  i s s ue  i s  whe t he r  or  not  t he  c our t  a bus e d i t s  di s c r e t i on

i n gr a nt i ng t he  Rul e  60. 02 r e l i e f .
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Rul e  60. 02,  T. R. C. P. ,  pr ovi de s  i n  pe r t i ne nt  pa r t  a s

f ol l ows :   

On mot i on a nd upon s uc h t e r ms  a s  a r e  j us t ,  t he  c our t  ma y
r e l i e ve  a  pa r t y  or  hi s  l e ga l  r e pr e s e nt a t i ve  f r om a  f i na l
j udgme nt ,  or de r  or  pr oc e e di ng f or  t he  f ol l owi ng r e a s ons :
( 1)  mi s t a ke ,  i na dve r t e nc e ,  s ur pr i s e  or  e xc us a bl e  ne gl e c t ;
( 2)  f r a ud . . .  ( 3)  t he  j udgme nt  i s  voi d;  ( 4)  t he  j udgme nt
ha s  be e n s a t i s f i e d . . . ;  o r  ( 5)  a ny ot he r  r e a s on j us t i f y-
i ng r e l i e f  f r om t he  ope r a t i on of  t he  j udgme nt .

I t  i s  we l l - s e t t l e d t ha t  a  mot i on f or  r e l i e f  f r om a  j udgme nt

pur s ua nt  t o Rul e  60 a ddr e s s e s  i t s e l f  t o  t he  s ound di s c r e t i on of  t he

t r i a l  c our t ;  t he  s c ope  of  r e vi e w on a ppe a l  i s  whe t he r  t he  t r i a l

c our t  a bus e d i t s  di s c r e t i on.   Tone y v.  Mue l l e r  Compa ny,  810 S. W. 2d

145 ( Te nn.  1991) ;  Unde r wood v.  Zur i c h I ns .  Co. ,  845 S. W. 2d 94

( Te nn.  1993) .

The  t r i a l  c our t  de t e r mi ne d t ha t  t he  j udgme nt  wa s  not  voi d.   I n

s o doi ng,  he  a c c r e di t e d t he  t e s t i mony of  Cons t a bl e  Cut s ha w f ul l y .

I n hi s  me mor a ndum opi ni on,  t he  c our t  ma de  t he  f ol l owi ng obs e r va -

t i ons :

. . .  He r e ,  Mr s .  Pa r ki ns  not  onl y kne w of  t he  s ui t  a nd
he r  i nvol ve me nt  i n  i t ,  s he  wa s  a dvi s e d by Cons t a bl e
Cut s ha w t ha t  he  ha d i n  ha nd a  s ummons  be a r i ng he r
s i gna t ur e .   ( Empha s i s  i n  or i gi na l ) .   She  wa s  poi nt e dl y
a s ke d by t he  c ons t a bl e  i f  s he  wi s he d t o  br i ng t o  he r
a ddi t i ona l  c opi e s  of  t he  s ummons  a nd c ompl a i nt ,  a nd s he
de c l i ne d.   The  c ons t a bl e  t he n not e d on t he  s ummons  t ha t
he  " v e r i f i e d"  Mr s .  Pa r ki ns " ' s  a c c e pt a nc e  of  s e r vi c e .
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Ha d Mr s .  Pa r ki ns  not  ha d t hi s  c onve r s a t i on  wi t h
Cons t a bl e  Cut s ha w or ,  ha vi ng ha d t he  c onve r s a t i on,  t ol d
hi m t ha t  he r  pur por t e d s i gna t ur e  wa s  a  f or ge r y,  t he
bur de n woul d ha ve  be e n upon Mr .  Cut s ha w t o pr ope r l y s e r ve
he r  wi t h pr oc e s s .   But  ha vi ng l e a r ne d f r om Cut s ha w t ha t
s he  wa s  a  na me d de f e nda nt ,  a nd knowi ng t ha t  he  ha d i n  hi s
pos s e s s i on a  doc ume nt  pur por t i ng t o  be a r  he r  s i gna t ur e ,
a nd t he n de c l i ni ng hi s  of f e r  t o  br i ng t o  he r  a ddi t i ona l
c opi e s  of  t he  pa pe r s ,  s he  t a c i t l y  s ugge s t e d t o  Cut s ha w
t ha t  s he  c ons i de r e d he r s e l f  a s  ha vi ng be e n s e r ve d wi t h
t he  pa pe r s .   She  t he r e f or e  s houl d not  be  a l l owe d t o  c l a i m
t ha t  s he  wa s  not  s e r ve d.   The  s i t ua t i on i n  t hi s  c a s e  i s
mor e  a ki n t o  t ha t  de s c r i be d i n  t he  Ke nt uc ky c a s e  of  Gr a y
v.  J a c ks on Pur c ha s e  Pr oduc t i on Cr e di t  As s oc i a t i on ,  691
S. W. 2d 904 ( Ky.  App.  1985) .   Gr a y a t  t he  ve r y l e a s t
s t a nds  f or  t he  pr opos i t i on t ha t  one  ma y be  e s t oppe d f r om
de nyi ng t ha t  t he r e  ha s  be e n a  pr ope r  s e r vi c e  of  pr oc e s s .

*      *      *      *

Thi s  j udgme nt  i s  not  voi d;  Mr s .  Pa r ki ns '  a c t i ons
e s t op he r  f r om a t t a c ki ng  t he  s uf f i c i e nc y of  s e r vi c e  of
pr oc e s s  upon he r .   To s t a t e  i t  s uc c i nc t l y ,  Mr s .  Pa r ki ns
kne w t ha t  s he  ha d be e n s ue d a nd s he  di s da i ne d Cons t a bl e
Cut s ha w' s  of f e r  t o  br i ng he r  a ddi t i ona l  c opi e s  of  t he
s ui t  pa pe r s .  . . .

*      *      *      *

Af t e r  ha vi ng f ound t ha t  t he  j udgme nt  wa s  not  voi d,  t he  c our t

wa s  c onc e r ne d wi t h t he  que s t i on of  wha t  e f f e c t  gr a nt i ng Ms .  Pa r ki ns

r e l i e f  woul d ha ve  on a  mot i on f or  Mr .  Pa r ki ns  f or  r e l i e f  s houl d he

s o a s k.   As  a bove  not e d,  he  r e s ol ve d t he  i s s ue  by pr ovi di ng f or  a

bond s uf f i c i e nt  t o pr ot e c t  t he  pl a i nt i f f  s houl d t he  pl a i nt i f f

ul t i ma t e l y pr e va i l .

We  a gr e e  wi t h t he  t r i a l  c our t  t ha t  t he  j udgme nt  i s  not  voi d.

Wi t hout  s e r i ous  que s t i on,  Ms .  Pa r ki ns  i s  e s t oppe d unde r  t he
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de ve l ope d f a c t s  i n  t hi s  c a s e  f r om de nyi ng s e r vi c e  of  pr oc e s s .   We

ha ve  f ound no a ut hor i t y  i n  t hi s  j ur i s di c t i on di r e c t l y  i n  poi nt ,

i . e . ,  t ha t  a n e s t oppe l  c a n be  a ppl i e d t o  pr e ve nt  a  pa r t y  de f e nda nt

f r om de nyi ng s e r vi c e  of  pr oc e s s ,  howe ve r ,  t he r e  i s  no r e a s on why

t he  or di na r y r ul e s  of  e s t oppe l  s houl d not  be  a ppl i e d.

Es t oppe l  r e qui r e s  a s  a  mi ni mum ( 1)  r e l i a nc e  upon t he  s t a t e me nt

or  a c t i ons  of  a not he r  wi t hout  oppor t uni t y  t o  know t he  t r ut h a nd ( 2)

a c t i on ba s e d on t ha t  r e l i a nc e  whi c h r e s ul t s  i n  de t r i me nt  t o  t he  one

a c t i ng.  W.  F.  Hol t  Co.  v .  A & E El e c t r i c  Compa ny,  I nc . ,  665 S. W. 2d

722 ( Te nn.  App.  1983) .   Ca mpbe l l  v .  Pr e c i s i on Rubbe r  Pr ods .  Cor p. ,

737 S. W. 2d 283 ( Te nn.  App 1987) .   Obvi ous l y he r e ,  t he  a ppe l l e e ,  Ms .

Pa r ki ns  ha d t he  oppor t uni t y  t o  know t he  t r ut h.   The  a ppe l l a nt ,  on

t he  ot he r  ha nd di d not  ha ve  s uc h a n oppor t uni t y .   Obvi ous l y,  t he

a ppe l l a nt  r e l i e d upon t he  f a c t s  c r e a t e d by t he  a c t i ons  of  Ms .

Pa r ki ns  i n  pr oc e e di ng t o  j udgme nt  a nd a ppl i c a t i on f or  e xe c ut i on.

Fur t he r ,  s ome  pr e j udi c e  or  de t r i me nt  wi l l  a c c r ue  t o  t he  a ppe l l a nt

i n t ha t  s he  wi l l  be  l i ke l y t o i nc ur  a ddi t i ona l  a t t or ne y ' s  f e e s  a nd

e xpe ns e s  f or  f ur t he r  t r i a l .

We  hol d t ha t  a  pa r t y  c a n be  e s t oppe d f r om de nyi ng s e r vi c e  of

pr oc e s s  unde r  pr ope r  c i r c ums t a nc e s .   We  a gr e e  wi t h t he  j udgme nt  of

t he  t r i a l  c our t  t ha t  t hi s  i s  a  pr ope r  c a s e  f or  t he  a ppl i c a t i on of

e s t oppe l .
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Ha vi ng de t e r mi ne d t ha t  t he  j udgme nt  i s  not  voi d,  t he  onl y

gr ounds  f or  r e l i e f  pur s ua nt  t o  Rul e  60. 02 a va i l a bl e  t o  Ms .  Pa r ki ns

mus t  ne c e s s a r i l y  be  unde r  e nume r a t e d gr ound ( 5) ,  i . e . ,  a ny o t he r

r e a s on j us t i f yi ng r e l i e f  f r om ope r a t i on of  t he  j udgme nt .

Whi l e  by hi s  own a dmi s s i on,  Mr .  Pa r ki ns  f or ge d t he  s i gna t ur e

of  Ms .  Pa r ki ns ,  s he  wa s  a wa r e  a t  a l l  t i me s  a f t e r  Cons t a bl e  Cut s ha w

" v e r i f i e d on 3- 22- 95 wi t h Mr s .  Pa r ki ns "  t ha t  a  l a ws ui t  wa s  pe ndi ng

a nd t ha t  s he  wa s  a  pa r t y .   She  de l i be r a t e l y c hos e ,  a s  di d Mr .

Pa r ki ns ,  t o  di s r e ga r d t he  a c t i on,  he nc e ,  a  de f a ul t  j udgme nt  wa s

pr ope r l y e nt e r e d.

We  mus t  now de c i de ,  i f  i n t he  i nt e r e s t  of  j us t i c e ,  t he  de f a ul t

j udgme nt  s houl d be  s e t  a s i de  a s  t o  Ms .  Pa r ki ns .   The  Te nne s s e e

Rul e s  of  Ci v i l  Pr oc e dur e  s houl d be  c ons t r ue d l i be r a l l y  t o  gr a nt

r e l i e f  f r om de f a ul t  j udgme nt s .   Te nne s s e e  De pt .  of  Huma n Se r vs .  v .

Ba r be e ,  689 S. W. 2d 863,  867 ( Te nn.  1985) .  Or di na r i l y ,  pe r s ons

s e e ki ng pos t - j udgme nt  r e l i e f  f r om a  de f a ul t  j udgme nt  mus t  s how t ha t

t he y ha ve  gr ounds  e nt i t l i ng t he m t o r e l i e f  a nd t ha t  t he y ha ve  a

me r i t or i ous  de f e ns e .   Ne l s on v.  Si mps on,  826 S. W. 2d 483,  485 ( Te nn.

Ct .  App.  1991) .  Pa r t i e s  a s s e r t i ng t ha t  a  de f a ul t  j udgme nt  i s  voi d

ne e d not ,  howe ve r ,  a s s e r t  or  pr ove  t ha t  t he y ha ve  a  me r i t or i ous

de f e ns e .   Pa t t e r s on v.  Roc kwe l l  I nt ' l ,  665 S. W. 2d 96 ,  100- 101

( Te nn.  1984) .



1We note that an answer was filed after the default judgment was entered and
after the chancellor had set aside the default judgment.  The answer was filed after
the record had been lodged in this court.  Hence, our conclusion that no meritorious
defense was presented or considered by the trial court.
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A j udgme nt  i s  not  voi d s i mpl y be c a us e  i t  i s  wr ong.  To be  f ound

voi d,  a  j udgme nt  mus t  ha ve  be e n r e nde r e d by a  c our t  l a c ki ng

j ur i s di c t i on ove r  t he  s ubj e c t  ma t t e r  or  t he  pa r t i e s  or  a c t i ng i n

s ome  ot he r  ma nne r  i nc ons i s t e nt  wi t h t he  r e qui r e me nt s  of  due

pr oc e s s .  Ma gna vox Co.  v .  Bol e s  & Hi t e  Cons t r .  Co. ,  583 S. W. 2d 611,

613 ( Te nn.  App.  1979) .

Ha vi ng he r e t of or e  de t e r mi ne d t ha t  t he  j udgme nt  i n t hi s  c a s e  i s

not  voi d,  we  mus t  l ook t o  s e e  i f  t he  a ppe l l e e  ha s  de mons t r a t e d t ha t

s he  ha s  a  me r i t or i ous  de f e ns e .   Our  e xa mi na t i on of  t he  r e c or d

r e f l e c t s  t ha t ,  unf or t una t e l y f or  Ms .  Pa r ki ns ,  s he  c hos e  t o  r e s t  he r

c a s e  on t he  pr opos i t i on  t ha t  t he  j udgme nt  wa s  voi d. 1  No ot he r

de f e ns e  wa s  a s s e r t e d,  me r i t or i ous  or  ot he r wi s e .

Unde r  t he  c i r c ums t a nc e s  r e f l e c t e d by t he  r e c or d i n  t hi s  c a s e ,

we  a r e  of  t he  opi ni on t ha t  t he  t r i a l  c our t  a bus e d i t s  di s c r e t i on i n

s e t t i ng  a s i de  t he  de f a ul t  j udgme nt .   Ac c or di ngl y,  we  r e ve r s e  t he

j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t hi s  c a s e  f or  s uc h ot he r  a nd

f ur t he r  a c t i on a s  ma y be  ne c e s s a r y a nd c ons i s t e nt  wi t h t hi s

opi ni on.
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______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Ga r y Wa de ,  J udge ,  by de s i gna t i on



I N THE COURT OF APPEALS

CYNTHI A HOLCOMB,                 ) GREENE CHANCERY
                                ) C. A.  NO.  03A01- 9511- CH- 00414
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
vs .                              ) HON.  DENNI S H.  I NMAN
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
KYLE PARKI NS a nd wi f e ,  GLORI A   ) REVERSED AND REMANDED
PARKI NS,  a nd ANDREW J OHNSON     )
BANK,                            )
                                )
          De f e nda nt s - Appe l l e e s   )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d  upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Gr e e ne  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

Ac c or d i ngl y,  we  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd

r e ma nd t hi s  c a s e  f or  s uc h ot he r  a nd f ur t he r  a c t i on a s  ma y be

ne c e s s a r y a nd c ons i s t e nt  wi t h t hi s  opi ni on.

                                PER CURI AM


