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    Godda r d,  P. J .  

Be nny Gr e e n,  d/ b/ a   K. B.  St a ve s  Compa ny,  s ue s  Kyl e  A.

J us t i c e ,  a s s i gne e  of  t he  r i ght s  of  Ul t i ma t e  Ma nuf a c t ur i ng,  I nc . ,

a s  t o  a  c e r t a i n  i ns t r ume nt  de nomi na t e d a  pur c ha s e  a gr e e me nt  ( s e e

Appe ndi x A)  a nd Ul t i ma t e  Ma nuf a c t ur i ng,  I nc .   The  s ui t  s ought
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da ma ge s  t ot a l i ng $25, 000 be c a us e  of  t he  De f e nda nt s '  f a i l ur e  t o

r e i mbur s e  Mr .  Gr e e n $2000,  whi c h t he y ha d pr omi s e d,  a s  we l l  a s

f or  t he i r  f a i l ur e  t o  pa y f or  f i r e wood s ol d t o  t he  De f e nda nt s .  

Cur i ous l y,  t he  s ui t  a l s o s ought  a  de c l a r a t i on t ha t  " no de f i ni t e

or  e nf or c e a bl e  c ont r a c t  wa s  e ve r  e nt e r e d i nt o be t we e n t he

pa r t i e s .    

Af t e r  a  ve r i t a bl e  a va l a nc he  of  mot i ons  wi t h a t t a c he d

e xhi bi t s  we r e  f i l e d,  t he  Tr i a l  J udge  e nt e r e d a n or de r  on

Se pt e mbe r  21,  1995,  whi c h s t a t e d i n  pa r t  t he  f ol l owi ng:

( 1) Al l  pa r t i e s  a r e  pr ope r l y be f or e  t he  Cour t  a nd
a l l  i s s ue s  be t we e n t he  Pa r t i e s  a r e  he r e by a ddr e s s e d i n
t hi s  Or de r .

( 2)   Tha t  t he  Cour t  De c l a r e s  t ha t  t he  doc ume nt
e nt i t l e d " Pur c ha s e  Agr e e me nt "  da t e d Ma r c h 12,  1994,
a t t a c he d a s  Exhi bi t  One  ( 1)  t o  t he  or i gi na l  Compl a i nt
he r e t of or e  f i l e d i n  t hi s  c a us e ,  i s  va gue  a nd i s  l a c ki ng
i n s o ma ny of  t he  e s s e nt i a l  r e qui r e me nt s  of  a n
e nf or c e a bl e  c ont r a c t  t ha t  t he  c ont r a c t  i s  he r e by
de c l a r e d a s  nul l  a nd voi d,  a  c opy of  whi c h doc ume nt  i s
a t t a c he d a s  Exhi bi t  One  ( 1)  he r e t o a nd i s  i nc or por a t e d
he r e i n by r e f e r e nc e  a s  c o mpl e t e l y a nd f ul l y  a s  i f
c opi e d ve r ba t i m.

( 3)  The  Cour t  De c l a r e s ,  ba s e d upon t he  pl e a di ngs ,
t he  e xhi bi t s ,  t he  doc ume nt s  i n  t he  Cour t  f i l e ,  a nd t he
s t a t e me nt s  by a nd on be ha l f  of  t he  r e s pe c t i ve  pa r t i e s
or  t he i r  c ouns e l  i n  t he  va r i ous  Cour t  he a r i ngs  whi c h
ha ve  be e n he l d pe r t a i ni ng t o  t hi s  c a s e ,  a nd t he  e nt i r e
r e c or d i n  t hi s  c a us e ,  t ha t  t he  doc ume nt  e nt i t l e d
" Pur c ha s e  Agr e e me nt "  d a t e d Ma r c h 12,  1994,  r e f e r e nc e d
i n Pa r a gr a ph Two ( 2)  a bove ,  wa s  not  a  va l i d  c ont r a c t ,
a nd t he  Cour t  De c l a r e s  t ha t  no e nf or c e a bl e  c ont r a c t
e ve r  e xi s t e d.

( 4)  The  Cour t  f ur t he r  f i nds  t ha t  e a c h pa r t y  i s
c ont e ndi ng t ha t  c e r t a i n  of  t he  ot he r  pa r t i e s  br e a c he d
t he  s a i d doc ume nt  e nt i t l e d " Pur c ha s e  Agr e e me nt "  d a t e d
Ma r c h 12,  1994,  r e f e r e nc e d i n  Pa r a gr a ph Two ( 2)  a bove ;
howe ve r ,  i n  l i ght  of  t he  De c l a r a t or y J udgme nt  of  t he
Cour t  a s  s e t  f or t h  a bove ,  t he  Cour t  he r e by di s mi s s e s
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a l l  a c t i ons  be t we e n t he  r e s pe c t i ve  pa r t i e s ,  e xc e pt  a s
t o  t he  f i ndi ngs  a nd hol di ngs  he r e i n.

Pa r e nt he t i c a l l y ,  we  not e  t ha t ,  a l t hough t he  De f e nda nt s

f i l e d nume r ous  mot i ons ,  t he y ne ve r  a ns we r e d t he  c ompl a i nt  nor

s of a r  a s  we  a r e  a bl e  t o  di s c e r n f i l e d a ny c ount e r - c ompl a i nt .

Ul t i ma t e  Ma nuf a c t ur i ng di d not  a ppe a l  t he  Tr i a l  Cour t ' s

r ul i ng,  but  bot h Mr .  Gr e e n a nd Mr .  J us t i c e  di d.

Mr .  J us t i c e ' s  s i ngl e  i s s ue  on a ppe a l  i ns i s t s  t he  Tr i a l

Cour t  wa s  i n  e r r or  i n  f i ndi ng t ha t  t he  c ont r a c t  wa s  une nf or c e a bl e

be c a us e  i t  l a c ke d t he  e s s e nt i a l  e l e me nt s  r e qui r e d f or  a  va l i d

c ont r a c t .

Mr .  Gr e e n a ppe a l s ,  r a i s i ng a  numbe r  of  i s s ue s ,  mos t  of

whi c h r e s i s t  Mr .  J us t i c e ' s  a ppe a l .   ( Se e  Appe ndi x B) .

Be f or e  a ddr e s s i ng t he  i s s ue s  on a ppe a l ,  we  not e  t ha t

Mr .  Gr e e n ha s  move d t o  di s mi s s  Mr .  J us t i c e ' s  a ppe a l ,  a nd ha s  a l s o

move d t ha t  we  c ons i de r  c e r t a i n  pos t - j udgme nt  f a c t s .   We  a r e  of

t he  opi ni on t he s e  mot i ons  a r e  not  we l l  t a ke n a nd t he y a r e

a c c or di ngl y de ni e d.

 

A c ont r a c t  ha s  be e n s uc c i nc t l y  de f i ne d by our  Supr e me

Cour t  a s  a n a gr e e me nt  upon s uf f i c i e nt  c ons i de r a t i on t o  do or  not

do a  pa r t i c ul a r  t hi ng.   Smi t h v.  Pi c kwi c k El e c t r i c  Coope r a t i ve ,

212 Te nn.  62,  367 S. W. 2d 775 ( 1963) ;  J ohns on v.  Ce nt r a l  Na t i ona l
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I ns ur a nc e  Co.  Of  Oma ha ,  Ne br a s ka ,  210 Te nn.  24,  356 S. W. 2d 277

( 1962) .

The  c ont r a c t  i n  que s t i on s pe c i f i c a l l y  pr ovi de s  t ha t  Mr .

Gr e e n wi l l  f ur ni s h Ul t i ma t e  Ma nuf a c t ur i ng,  Mr .  J us t i c e ' s

a s s i gnor ,  f i r e wood me e t i ng c e r t a i n  s pe c i f i c a t i ons  f or  a  c e r t a i n

pr i c e  i f  de l i ve r e d,  a nd a not he r  pr i c e  i f  pi c ke d up.   The  mut ua l

pr omi s e s  of  t he  pa r t i e s  t o  t he  c ont r a c t  pr ovi de s  s uf f i c i e nt

c ons i de r a t i on.   Pe a r s on v.  Ga r r e t t  Fi na nc i a l  Se r vi c e s ,  849 S. W. 2d

776 ( Te nn. App. 1992) ;  Bi l l  Wa l ke r  & As s oc i a t e s  v .  Pa r r i s h,  770

S. W. 2d 764 ( Te nn. App. 1989) .

Whi l e  we  c onc e de  t ha t  t he  pur c ha s e  a gr e e me nt  i s  not  a

mode l  of  c ont r a c t  dr a f t i ng,  i t  doe s  me e t  t he  r e qui r e me nt s

he r e i nbe f or e  not e d.   

I n  c onc l us i on a s  t o  t hi s  poi nt ,  we  obs e r ve  t ha t  whe n

c ouns e l  f or  Mr .  Gr e e n wa s  a s ke d i n  or a l  a r gume nt  why t he

que s t i one d doc ume nt  wa s  not  a  va l i d  c ont r a c t ,  he  wa s  una bl e  t o

s ugge s t  a ny r e a s on.

Couns e l ' s  br i e f  i s  no mor e  e nl i ght e ni ng,  s ugge s t i ng

t ha t  t he  c onc l us or y a l l e ga t i ons  of  t he  c ompl a i nt  mus t  be  t a ke n a s

t r ue  be c a us e  not  de ni e d:

( C) Tha t  no de f i ni t e  or  e nf or c e a bl e  c ont r a c t  wa s
e nt e r e d i nt o a nd be t we e n t he  pa r t i e s  ( R pa ge  4,  pa r . 9) .
( SEE ABSENCE OF DENI AL I N THE RECORD) .
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( D) Tha t  t he r e  wa s  ne ve r  a  me e t i ng of  t he  mi nds
be t we e n t he  pa r t i e s  ( R pa ge  4,  pa r . 9) .   ( SEE ABSENCE OF
DENI AL I N THE RECORD) .

( E)  Tha t  t he r e  wa s  no mut ua l  a s s e nt  be t we e n t he
pa r t i e s  ( R pa ge  4,  pa r .  9) .   ( SEE ABSENCE OF DENI AL I N
THE RECORD) .

( F) Tha t  t he r e  wa s  a  mut ua l  mi s t a ke  of  f a c t ,  e a c h
pa r t y a s s e nt i ng t o  a  di f f e r e nt  a gr e e me nt  ( R pa ge  4,
pa r .  9) .  ( SEE ABSENCE OF DENI AL I N THE RECORD) .    

Al t hough we  f i nd no a ut hor i t y  i n  t hi s  St a t e

s pe c i f i c a l l y on poi nt ,  t he r e  i s  a ut hor i t y f r om s i s t e r  s t a t e s  t ha t

f a i l ur e  t o  a ppe a r  a nd a ns we r  a  de c l a r a t or y j udgme nt  s ui t  doe s  not

e nt i t l e  a  pl a i nt i f f  t o  a  j udgme nt  ba s e d upon t he  c onc l us or y

pl e a di ngs  of  t he  c ompl a i nt .   St .  Pa ul  Me r c ur y I ns .  Co.  v .

Na t i onwi de  Mut ua l  I ns .  Co. ,  161 S. E. 2d 694 ( S. Ct .  of  Appe a l s  of

Va .  1961) ;  Ha l l  v.  Ha r t l e y,  119 S. E. 2d 759 ( S. Ct .  Of  Appe a l s  of

W. Va .  1961) .

We  a c c or di ngl y va c a t e  t he  j udgme nt  f i ndi ng a  va l i d

c ont r a c t  ha d not  be e n e xe c ut e d.

We  now t ur n t o  t he  i s s ue s  r a i s e d by Mr .  Gr e e n:

I s s ue  One

Eve n i f  Mr .  J us t i c e  ha d not  a ppe a l e d he  woul d be  e nt i t l e d t o
r a i s e  i s s ue s  by vi r t ue  of  Mr .  Gr e e n ' s  a ppe a l .   Rul e  13( a ) ,
Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .

I s s ue  Two

Al t hough i t  i s  t r ue  t he  c ont r a c t  pr ovi de d t ha t  i t s  dur a t i on
wa s  one  ye a r  " wi t h t he  r i ght  of  r e ne wa l  f or  bot h pa r t i e s , "  a nd i t
i s  a l s o t r ue  t he r e  i s  no pr oof  i n  t he  r e c or d t o  s ugge s t  e i t he r
pa r t y  e xe r c i s e d t he  r i ght  t o  r e ne w,  Mr .  J us t i c e  ne ve r t he l e s s
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woul d be  e nt i t l e d t o  a ny da ma ge s  he  mi ght  pr ove  by r e a s on of
br e a c h of  t he  c ont r a c t  f r om i t s  i nc e pt i on,  Apr i l  1 ,  1994,  t hr ough
Ma y 31,  1995.

I s s ue  Thr e e

Eve n t hough no a ns we r  wa s  f i l e d by Mr .  J us t i c e ,  Mr .
Gr e e n i s  not  e nt i t l e d t o  j udgme nt  wi t hout  f i r s t  a ppl yi ng f or  a
de f a ul t  j udgme nt  a nd f ol l owi ng t he  pr oc e dur e s  f or  not i f i c a t i on
ma nda t e d by Rul e  55 of  t he  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e .

I s s ue  Four

I t  doe s  not  a ppe a r  t ha t  a ny t e s t i mony wa s  i nt r oduc e d
ot he r  t ha n by a f f i da vi t s  a nd e xhi bi t s  t he r e t o,  a nd i n  t he  c a s e  of
i s s ue  one ,  we  a r e  i nc l i ne d i n  t he  c ont e xt  of  t hi s  c a s e  t o  pe r mi t
Mr .  J us t i c e  t o  r e l y  upon t he  f a c t s  s e t  out  i n  Mr .  Gr e e n ' s  br i e f .

I s s ue  Fi ve

We  f i nd t he  r e c or d a de qua t e  i ns of a r  a s  t he  va l i di t y  of
t he  c ont r a c t  t o a f f or d t he  r e l i e f  Mr .  J us t i c e  mi ght  a ppr opr i a t e l y
pl e a d a nd pr ove .

I s s ue  Si x

Thi s  i s s ue  ha s  pr e vi ous l y be e n a ns we r e d a dve r s e l y t o
Mr .  Gr e e n ' s  c ont e nt i on.

I s s ue  Se ve n

I n l i ght  of  our  di s pos i t i on of  t hi s  a ppe a l ,  da ma ge s  f or
a  f r i vol ous  a ppe a l  wi l l ,  of  c our s e ,  be  de ni e d.

I s s ue  Ei ght

We  a gr e e  wi t h Mr .  Gr e e n t ha t  t he  j udgme nt  of  di s mi s s a l
s houl d be  va c a t e d i n  or de r  t o  a l l ow hi m t o pr ove  a ny da ma ge s  he
ma y ha ve  s uf f e r e d.

 
For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d a nd t he  c a us e  r e ma nde d f or  f ur t he r  pr oc e e di ngs

not  i nc ons i s t e nt  wi t h t hi s  opi ni on.   Cos t s  of  a ppe a l  a r e  a dj udge d

one - ha l f  a ga i ns t  Mr .  Gr e e n a nd one - ha l f  a ga i ns t  Mr .  J us t i c e .

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


