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SAMUEL L. LEWS, JUDGE
OprPi NI ON

Petitioner, Billy Gordon, appeal s the chancell or's judgnent
di smssing his petition for review filed pursuant to the Uniform
Adm ni strative Procedures Act. Petitioner sought review of a
forfeiture order entered by the Conmm ssioner of the Tennessee
Department of Safety ("Conmi ssioner").* The order forfeited a 1989
Corvette autonobile seized from Beate Kittel-d ass under the
Tennessee Drug Control Act ("TDCA"). The pertinent facts are as

foll ows.

On 25 July 1993, Oficer Shawn Hegna of the Knoxville Police
Department arrested M. Kittel-Gass for driving under the
i nfluence. Ms. Kittel-Ad ass was driving the Corvette which is the
subject of this case. During an inventory search, the officer
found sixty-seven ten-mlligramValiumpills for which Ms. Kittel -
G ass did not have a prescription. When the officer asked Ms.
Kittel -d ass who owned the Corvette, she told himthat she owned
the car "outright, it was paid for." The officer ran a VIN check
and found that Ms. Kittel-d ass owned the Corvette. Thereafter,

the officers seized the car under the TDCA.

On 13 August 1993, Ms. Kittel-G ass' attorney filed a claim
to the Corvette. M. Kittel-d ass withdrew this clai mnine nonths
| ater. Approximately seven nonths after officers seized the car,

petitioner filed a claimasserting that he owned the Corvette.

On 9 May 1994, an Admi nistrative Law Judge ("ALJ") held a

hearing on petitioner's claim Although Ms. Kittel-G ass did not

'Former commi ssioner Robert Lawson of the Tennessee Depart nent of Safety
entered the forfeiture order; however, the court automatically substituted the
present commi ssioner, M chael C. Greene, in this action pursuant to Tennessee
Rul e of Civil Procedure 25.04.



testify at the adm nistrative hearing, petitioner testifiedthat he
purchased the Corvette fromMs. Kittel-G3 ass prior to the seizure.
As paynent, he cl ai med that he gave her a $5, 000. 00 cashi er's check
and did $9,000.00 worth of work. Ms. Kittel-d ass signed a used
car order which evidenced the sale and which listed a sale price of

$15, 000. 00.

Followi ng the hearing, the ALJ issued an initial order
finding: 1) the State proved the Corvette was used to transport or
to facilitate the transportation of a controlled substance in
viol ation of the TDCA, 2) petitioner failed to prove that he had an
interest in the Corvette which he acquired in good faith; and 3)
petitioner's claimwas not tinely. The ALJ accordingly dism ssed

petitioner's claimand forfeited the Corvette.

Petitioner appealed the initial order to the conm ssioner.
The commi ssi oner entered a final order adopting the ALJ' s findings.
As aresult, the comm ssioner ordered the Corvette forfeited to the
sei zi ng agency, the Knoxville Police Departnent. Petitioner tinely
filed a petition for review pursuant to the UniformAdm ni strative

Procedures Act.

After review ng the petition, the chancellor found that the
comm ssioner erred in finding that the claimwas not tinely. He
al so found, however, that substantial and material evidence
supported the commssioner's finding that petitioner was not the
owner of the Corvette. The chancellor dism ssed the petition, and

petitioner filed a tinmely appeal to this court.

The i ssue on appeal to the chancery court and this court is
whet her the comm ssioner's determ nation is supported by evidence
"which is both substantial and material in the Iight of the entire

record.” Tenn. Code Ann. 8 4-5-322(h)(5)(1991); Humana of

3



Tennessee v. Tennessee Health Facilities Commn, 551 S.W2d 664,

667 (Tenn. 1977).

Substantial and nmaterial evidence is such rel evant
evi dence as a reasonabl e mi nd m ght accept [as adequate] to support
a rational conclusion and such as to furnish a reasonably sound
basis for the action under consideration.'"” Southern Ry. Co. V.
State Bd. of Equalization, 682 S.W2d 196, 199 (Tenn. 1984) (quoti ng
Pace v. Garbage Di sposal Dist., 54 Tenn. App. 263, 267, 390 S. W 2d
461, 463 (1965)). Substantial evidence "requires sonething |ess

than a preponderance of the evidence but nore than a scintilla or
glimer." Wyne County v. Tennessee Solid Waste Di sposal Control
Bd., 756 S.W2d 274, 280 (Tenn. App. 1988)(citation omtted).
Nei ther the trial court nor this court is "allowed to weigh the
factual evidence and substitute [its] judgnment and concl usi ons for
that of the admnistrative agency, even if the proof were to
support a different determ nation than that of the agency." Estate
of Street v. State Bd. of Equalization, 812 S.W2d 583, 587 (Tenn.
App. 1990)(citation omtted). The agency's findings nmust stand if

supported by substantial and material evidence. CF Indus. .

Tennessee Public Serv. Commin, 599 S.W2d 536, 540 (Tenn. 1980).

The state has the burden of proving that a person used a
vehicle in violation of the TDCA; however, the clainmant to a sei zed
vehi cl e has the burden of proving his interest in the vehicle under
Tennessee Code Annotated section 53-11-201(f)(1). That section
provides, in pertinent part, as foll ows:

Whenever, in any proceedi ng under this section, a
claimis filed for any property sei zed, as provided
in this section, by an owner or other person
asserting the interest to the owner, t he
conm ssioner shall not allow the claimunless and
until the claimnt proves that: (A) the claimnt
has an interest in such property which the cl ai mant
acquired in good faith .



Tenn. Code Ann. § 53-11-201(f)(1)(1991).

Petitioner contends the conm ssioner erred in finding that
he had not satisfied his burden of proof. For petitioner to
prevail, he nust establish there was no substantial or naterial
evi dence to support the findings that petitioner was not a credible
witness and that his claim of ownership was unbelievable.
Respondent argued that petitioner cannot satisfy this burden

because all the evidence supported the conm ssioner's findings.

The evidence in the record established that Ms. Kittel -d ass
told the arresting and seizing officer that the autonobile was
hers. The car was titled in her name and remai ned in her nane for
approxi mately one year after the date on which petitioner clained
to have purchased the car. Mor eover, petitioner purchased the
$5, 000. 00 cashier's check, which he allegedly gave to Ms. Kittel-
G ass, one nonth before the alleged sale of the Corvette.
Additionally, petitioner did not inquire about the car nor did he
file a claimor do anything to recover the car for sone seven
nonths after officers seized the car. H's only explanation for
this lack of interest was he "didn't really realize it was this

seri ous."

There is al so evidence that the signhature on the used car
order and the signature on the docunent withdrawing Ms. Kittel-
G ass claimto the Corvette are different. The signhature on the
wi t hdrawal was hyphenat ed and cont ai ned dots over the two s's. The
signature on the used car order was neither hyphenated nor were
there dots. Moreover, the gin the withdrawal was printed, but the

g in the used car order was witten in script.

In addition, the terns in the used car order were different

than those described by petitioner. According to petitioner, he
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paid a total $14,000.00 for the car. The used car order, however,
listed the sale price as $15,000.00. Also, the cashier's check

whi ch petitioner asserted was the equity referred to in the used
car order, was for $5,000.00, not $6,000.00 as stated in the used

car order.

Finally, Ms. Kittel-d ass drove t he car whenever she w shed.
She even drove it from Tennessee to Florida on one occasion. She
did not have to ask petitioner for perm ssion to drive the car
Petitioner testified that he was married to a cousin of Ms. Kittel -
d ass; however, in a cover letter to the ALJ he referred to her as
his sister-in-law. Petitioner had worked for Ms. Kittel-d ass for

two or three years before the seizure.

Wil e another trier of fact may have determined this issue
differently, this court is not permtted to weigh the factua
evi dence and substitute its judgnents and concl usions for those of
the conm ssioner. Estate of Street, 812 S.W2d at 587; see al so
Tenn. Code Ann. 8§ 4-5-322(h)(5)(1991). The concurrent finding by
t he comm ssioner and the chancel | or that petitioner did not own the
Corvette is binding on this court. Beare Co. v. Tennessee Dep't of
Revenue, 858 S.W2d 906, 907 (Tenn. 1993). Petitioner had the
burden of proving his ownership interest in the autonobile. There
I's substantial and material evidence that he failed to satisfy this

bur den.

We have considered the two i ssues rai sed by the respondent;
however, because of our holding under the issue raised by the

petitioner, we pretermt respondent's issues.

It results that the judgnment of the chancellor in affirmng

the comm ssioner's order is affirnmed with costs on appeal assessed



to the petitioner/appellant, Billy L. Gordon. The cause is

remanded to the <chancery court for any further necessary

pr oceedi ngs.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TCDD, P.J., MS

BEN H CANTRELL, J.



