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The Plaintiff has appealed froma summary judgnent for

the Defendants in her suit for legal malpractice. W affirm

In April, 1993, the Plaintiff-Appellant retained the | aw

firmof Burkhalter & Wndle, P.C., including M. Perry H Wndl e,



11, as a nmenber of the firm to represent her in an enpl oynent

di spute with her former enployer, Southern Skillet Corporation.

In May, 1993, Defendants filed suit on behalf of the Plaintiff
agai nst Southern Skillet alleging violation of the overtine pay
provi sions of the Fair Labor Standards Act, violation of the Equal
Pay Act, and retaliating against Plaintiff for filing or

instituting a proceeding under the Fair Labor Standards Act.

The case was set for trial in February, 1994. It appears
that sonetime prior to Novenber 5, 1993, the Defendant offered a
settl ement of the case for $7,500. On Novenber 5, 1993, M. Wndle
wote Ms. Elliott a long, detailed letter informng her of the
offer of settlenent. He explained to her in detail the
ram fications of the lawsuit, the strong points and the weak points
in their lawsuit, and an estimate of expenses for taking discovery
depositions, etc. As pertinent, he said: "It is ny feeling that
we shoul d make a counter offer to the Defendant to see if they wll
increase their offer.” The record fails to show the anount the
case was settled for but prior to trial Ms. Elliott executed

rel eases for her clains and the case was settl ed.

In May, 1995, Ms. Elliott, acting pro se, filed suit
agai nst the Defendants, alleging |legal mal practice in handling her
case. The conplaint is a long, convoluted argunent, saying the
Def endant, M. Wndle, negligently handl ed her case and brought
undue pressure to bear on her to settle her case. She asked for
"$160,000 fromthe firmof Burkhalter & Wndle, P.C., for the
negl i gence of the partners to exercise their joint responsibilities
to the clients and their profession and an additional $20,000 from
M. Wndle personally for his specific acts of negligence,

fraud/ m srepresentation, inconpetence, and unprofessionalism"”



The Defendants did not file a tinely answer to the
conplaint and on July 25, 1995, the Plaintiff filed a notion for
sanctions and summary judgnent agai nst the Defendants and their
attorneys, Geoffrey D. Kressin and Franklin Norton of Norton &
Luhn, Attorneys, "for the unnecessary and harassing delay in
answering the conplaint filed in Grcuit Court by the plaintiff on
May 17, 1995."

On July 28, Defendants filed a Rule 12, TRCP, notion to
dism ss the conplaint or, in the alternative, a Rule 56, TRCP,
notion for summary judgnent. Defendants alleged the conpl aint
failed to state a cause of action upon which relief could be
granted and that there was no genuine issue as to any material fact
and the Defendants are entitled to a judgnent as a matter of |aw.
They al so al |l eged the course of action was barred by the applicable
one-year statute of limtations, TCA § 28-3-104, in that Plaintiff
executed a settlenment agreenent of her |awsuit on Decenber 15,

1993, and her conplaint was filed May 16, 1995. Defendants al so
all eged they did not fall below the applicable standard of practice
for attorneys practicing law in Knoxville, Tennessee, and simlar
comunities and did not deviate fromor fall below the legally
accepted standard of practice or care for attorneys in Knoxville
and simlar comunities. In support of the notion, the Defendants
relied upon the affidavits of Defendant Perry H Wndle, 11, and

attorney Joe B. Bagwell and the entire record.

The affidavits of both Bagwell and Wndle stated they
recei ved | aw degrees fromthe University of Tennessee, were
admtted to practice lawin the State of Tennessee, were famliar
with the legally accepted standards for attorneys practicing in

Knoxville and simlar communities, were famliar with the facts in



the case, and the Defendants did not deviate fromor fall belowthe

| egal |y accepted standards.

The Plaintiff did not respond to the notion to dismss or
for summary judgnment. She did, however, file a notion for default
judgnment sone 10 days after the notion to dismss or for sunmmary

judgnent was filed by the Defendants.

Upon the hearing of the notions, the court sustained the
notion of the Defendants for sunmary judgnment, finding there was no
genui ne issue of material fact and Defendants were entitled to a
judgnment as a matter of law. He found the Plaintiff's notion for
default judgnent was without nerit and it was denied. The
conpl ai nt was di smssed and the Plaintiff has appeal ed and presents
the followng issues for review "1. The trial court erred by
failing to consider a pro se Plaintiff's notion, titled as summary
judgnment, as a notion for a default judgnent because the pro se
Plaintiff sought a final judgnent based on the Defendants-
Appel l ees' failure to respond to the conpl aint exceeded sixty-ei ght
(68) days" and "2. Alternatively, the trial court committed
reversible error by failing to give the pro se Plaintiff, Rebecca
Elliott, an opportunity to obtain an expert affidavit inasnuch as
the Defendants failed to file any responsive pleading until sixty-

ei ght (68) days beyond service of the conplaint.”

We cannot agree, and affirmin accordance with Court of

Appeal s Rule 10(a).*

1 AFFI RMANCE W THOUT OPI NI ON. --The Court, with the
concurrence of all judges participating in the case, may affirm
the action of the trial court by order w thout rendering a fornal
opi ni on when an opi nion woul d have no precedential value and one
or nore of the follow ng circunstances exi st and are di spositive
of the appeal:



The cost of this appeal is taxed to the
Appel | ant and the case is renanded to the trial court for any

further necessary proceedi ngs.

Cifford E. Sanders, Sp.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMirray, J.

(1) the Court concurs in the facts as found or as found by
necessary inplication by the trial court.

(2) there is material evidence to support the verdict of the
jury.

(3) no reversible error of |aw appears.

Such cases may be affirned as follows: "Affirmed in
accordance with Court of Appeals Rule 10(a)."
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