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  O P I  N I  O N

  Godda r d,  P. J .  

Moha me d Al i  a ppe a l s  a n or de r  of  t he  Tr i a l  Cour t  de nyi ng

hi s  mot i on f or  r e l i e f  unde r  Rul e  60 of  t he  Te nne s s e e  Rul e s  of

Ci vi l  Pr oc e dur e ,  de nyi ng hi s  r e que s t  t o  a ppoi nt  hi m c ouns e l  a nd

de nyi ng hi s  mot i on s e e ki ng s a nc t i ons .



1 Th e  j u d g me n t ,  n o t  t h e  mo t i o n ,  wa s  f i l e d  o n  J u n e  3 ,  1 9 9 1 .  

2

Thi s  c a s e  wa s  i ni t i a t e d by c ompl a i nt  f i l e d on J a nua r y

16,  1990,  a l l e gi ng t he  Pl a i nt i f f  wa s  s e xua l l y  a s s a ul t e d whi l e

unde r  t he  i nf l ue nc e  of  a  dr ug a dmi ni s t e r e d by t he  De f e nda nt  who

wa s  a t  t ha t  t i me  a  pr a c t i c i ng phys i c i a n i n  Wa s hi ngt on Count y.  

An a ns we r  wa s  f i l e d by c ouns e l  f or  t he  De f e nda nt  on Fe br ua r y 16,

1990.   The  c a s e  wa s  t he r e a f t e r  t r i e d on Ma y 29,  1991,  a f t e r

c ouns e l  f or  t he  De f e nda nt ,  on t he  s a me  da t e ,  move d a nd wa s

pe r mi t t e d t o  wi t hdr a w a s  c ouns e l .   A j udgme nt  wa s  e nt e r e d on J une

3,  gr a nt i ng Ms .  Dugge r  c ompe ns a t or y da ma ge s  i n  t he  a mount  of

$1, 500, 000 a nd puni t i ve  da ma ge s  i n  t he  a mount  of  $2, 500, 000.   

The  Rul e  60 mot i on wa s  f i l e d on Ma y 22,  1994,  a nd

r e s ol ve d by t he  Tr i a l  Cour t  by or de r  e nt e r e d J ul y 12,  1995.   Thi s

or de r  c ont a i ne d t he  f ol l owi ng pe r t i ne nt  i nf or ma t i on:

1. I n de f e nda nt ' s  Mot i on t o  Se t  As i de  J udgme nt
by De f a ul t  f i l e d J une  3,  1991, 1 he  r e c i t e s  t ha t  he  wa s
" a bs e nt  f r om t he  Uni t e d St a t e s . . . be t we e n J une ,  1990 a nd
Oc t obe r ,  1992. "   De f e nda nt  ha d f l e d t he  Uni t e d St a t e s
a f t e r  be i ng c ha r ge d c r i mi na l l y  i n  t hi s  s a me  ma t t e r  a nd
ha vi ng ma de  bond.   I t  wa s  onl y a f t e r  hi s  r e c a pt ur e  by
bonds me n i n  Egypt  t ha t  he  r e t ur ne d t o  t he  Uni t e d
St a t e s .   De f e nda nt  wi l l f ul l y l e f t  t he  Uni t e d St a t e s  t o
a voi d c r i mi na l  pr os e c ut i on.   Thi s  Mot i on wa s  f i l e d Ma y
27,  1992,  s ome  ni ne t e e n mont hs  a f t e r  hi s  r e t ur n.   The r e
i s  no f a c t ua l  or  l e ga l  ba s i s  t o  s e t  a s i de  t he  de f a ul t
j udgme nt ,  nor  wa s  t he  Mot i on f i l e d wi t hi n a  r e a s ona bl e
t i me .   Se e  T. R. C. P. 60. 02.   De f e nda nt ' s  Mot i on t o Se t
As i de  J udgme nt  by De f a ul t  i s ,  t he r e f or e ,  DENI ED.

Be f or e  a ddr e s s i ng t he  me r i t s  of  t he  i s s ue s  r a i s e d,  we

poi nt  out  t ha t  c ont r a r y t o  Mr .  Al i ' s  mot i on t he  j udgme nt  he  s e e ks  
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t o s e t  a s i de  i s  not  a  de f a ul t  j udgme nt  be c a us e - - a l t hough,  a s

a l r e a dy not e d,  hi s  c ouns e l  ha d wi t hdr a wn- - t he  a ns we r  whi c h ha d

be e n f i l e d wa s  s t i l l  vi a bl e .

Tur ni ng t o  t he  me r i t s ,  we  not e  t he r e  a r e  t wo f a t a l

de f i c i e nc i e s  a s  t o Mr .  Al i ' s  Rul e  60 mot i on.   Fi r s t ,  t he

a l l e ga t i ons  r e c i t e  no f a c t s  j us t i f yi ng s e t t i ng a s i de  t he

j udgme nt ,  me r e l y c onc l us i on:
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    MERI TORI OUS DEFENSE

( 1 . )  As  s hown i n t he  i ni t i a l  a ns we r  f i l e d by Mr .
J a me s  T.  Bowma n,  a t t or ne y a t  l a w,  on be ha l f  of  t he
De f e nda nt ,  t he r e  a r e  me r i t or i ous  de f e ns e s  f or  hi m.   Se e  
Pa t t e r s on v.  Roc kwe l l  I nt ' l ,  665 S. W.  2d 96 ( Te nn.
1994) .

.  .  .  .

SETTI NG ASI DE

( 4. ) A j udgme nt  t a ke n by de f a ul t  wa s  not
a ut hor i z e d by t he  f a i l ur e  of  t he  De f e nda nt  t o  a ppe a r  i n
pe r s on or  by c ouns e l  a t  t he  t i me  t he  c a s e  i s  c a l l e d f or
t r i a l  whe r e  t he r e  wa s  on f i l e  hi s  pl e a s  put t i ng i n
i s s ue  t he  e s s e nt i a l  a ve r me nt  of  Pl a i nt i f f ' s
de c l a r a t i on,  a nd wi t hdr a wa l  of  de f e nda nt ' s  a t t or ne y
f r om t he  c a s e  di d not  ha ve  t he  e f f e c t  of  wi t hdr a wi ng
t he  pl e a s .   Se e  Mar t i n v.  Ki r k,  3  Te nn.  Ci v.  App.  ( 3
Hi ggi ns )  595 ( 1913) .

EXTRA ORDI NARY CI RCUMSTANCE AND EXTREME HARDSHI P

( 5. ) The  De f e nda nt  a l l e ge s  t ha t  he  i s  " e x e mpt "
f r om t he  one  ye a r  l i mi t  t ha t  ba r s  r e l i e f  unde r  Rul e
60. 02  Te nn.  R.  Ci v.  P. ,  due  t o  hi s  e xt r a or di na r y
c i r c ums t a nc e s  a nd e xt r e me  ha r ds hi ps .

Fur t he r mor e ,  t he  De f e nda nt  a l l e ge s  t ha t  he
qua l i f i e s  f or  r e l i e f  unde r  t he  " a ny ot he r  r e a s on"
c l a us e  of  Subdi vi s i on ( 5)  of  s a i d Rul e .

Se c ondl y,  t he  mot i on wa s  not  f i l e d wi t hi n e i t he r  t he

" r e a s ona bl e  t i me "  o r  t he  " o ne - ye a r "  l i mi t a t i on s pe c i f i e d i n  t he

Rul e .   

We  ha ve  c ons i de r e d t he  ot he r  i s s ue s  r a i s e d by Mr .  Al i

r e l a t i ng t o  a ppoi nt me nt  of  c ouns e l  a nd i mpos i t i on of  s a nc t i ons

a nd f i nd bot h t o  be  wi t hout  me r i t .
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I n c onc l us i on,  we  ha ve  not  ove r l ooke d Ms .  Dugge r ’ s

i ns i s t e nc e  t ha t  t hi s  i s  not  a  f i na l  j udgme nt  i n t ha t  t he  Cour t

r e s e r ve d t he  que s t i on r e ga r di ng a  ga r ni s hme nt  i s s ue d s ubs e que nt

t o  t he  j udgme nt .   We  do not  be l i e ve  a  c ont r ove r s y r e ga r di ng

ga r ni s hme nt  i s  a  mul t i pl e  c l a i m c ont e mpl a t e d unde r  Rul e  3  of  t he

Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e  whi c h pr os c r i be s  a ppe a l s

unl e s s  j udgme nt s  a r e  f i na l .   I nde e d,  i f  s uc h woul d ba r  a n a ppe a l

i t  i s  c onc e i va bl e  t ha t  a n a ppe a l  a s  t o  t he  unde r l yi ng c a s e  c oul d

be  de l a ye d f or  mont hs  or  ye a r s  by c ont i nuous  l i t i ga t i on r e ga r di ng

t he  va l i di t y  of  ga r ni s hme nt s .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  t he  Appe l l a nt .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


