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De f e nda nt s - Appe l l a nt s .
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I n t hi s  a c t i on t he  Tr i a l  J udge  de t e r mi ne d t ha t  J oe

a nd De l l  Sus ong,  hus ba nd a nd wi f e ,  ha d c ont r a c t e d t o  ma ke

wi l l s  a nd c onc l ude d t he  r e c i pr oc a l  wi l l s  ma de  by J oe  a nd De l l

Sus ong i n  1985 we r e  i n  f ur t he r a nc e  of  t he i r  a gr e e me nt  a nd De l l

Sus ong s ubs e que nt l y  br e a c he d t he  c ont r a c t  by e xe c ut i ng a not he r

wi l l  i n  c onf l i c t  wi t h t he i r  a gr e e me nt .   

The  Tr i a l  J udge  f i l e d a n e xc e l l e nt  me mor a ndum

opi ni on a nd we  quot e  f r om hi s  f i ndi ngs  whi c h e s s e nt i a l l y  a r e

undi s put e d:

.  .  .  J oe  l e f t  hi s  e nt i r e  e s t a t e  t o hi s  wi f e  De l l ,
i f  s he  s ur vi ve d hi m.   I f  s he  f a i l e d t o  s ur vi ve  hi m,
t he n hi s  e s t a t e  wa s  t o  be  r e duc e d t o  c a s h a nd
di vi de d i nt o t wo e qua l  pa r t s ,  one  pa r t  t o  be
di s t r i but e d t o  hi s  ?di r e c t  ni e c e s  a n d ne phe ws ? a nd
t he  ot he r  pa r t  t o  hi s  wi f e ’ s  ?di r e c t  ni e c e s  a n d
ne phe ws ?.

De l l  Sus ong e xe c ut e d a  mi r r or  i ma ge  of  J oe ’ s
wi l l ,  l e a vi ng e ve r yt hi ng t o  hi m i f  he  s ur vi ve d he r
a nd,  i f  not ,  t he n 50% of  he r  e s t a t e  t o  J oe ’ s  ni e c e s
a nd ne phe ws  a nd t he  r e ma i ni ng 50% t o he r  ni e c e s  a nd
ne phe ws .   J oe  a nd De l l  e a c h s i gne d bot h wi l l s ,  a nd
t he  wi l l s  we r e  i nde pe nde nt l y  wi t ne s s e d by t wo ot he r
i ndi vi dua l s .

I nt e r e s t i ngl y,  on Fe br ua r y 19,  1985,  [ da t e  of
t he  1985 wi l l s ]  Mr .  a nd Mr s .  Sus ong e xe c ut e d ye t  a
t hi r d doc ume nt  e nt i t l e d ?Pe r s ona l  Wi l l  of  De l l
Ar nol d Sus ong a nd J os e ph Sus ong?,  whi c h r e a d a s
f ol l ows :

?We ,  De l l  Ar nol d Sus ong a nd J os e ph Sus ong,
be i ng of  s ound mi nd a nd body ma ke  t hi s  our  l a s t
wi l l  a nd t e s t i mony.   Bot h wi l l s  a r e  i n l oc k box
30 b a t  Comme r c e  Uni on Ba nk.   I t  s t a t e s  t ha t
whe n one  of  us e  [ s i c ]  e xpi r e s  a l l  r e a l  a nd
pe r s ona l  pr ope r t y wi l l  t o  t he  s ur vi vor .   Whe n
bot h ha ve  pa s s e d a wa y t he  Admi ni s t r a t or ,  Da vi d
Cl a r k Sus ong,  wi l l  t a ke  ove r  a nd f ol l ow t he
wi l l s  t o  t he  be s t  of  hi s  a bi l i t y wi t hout  ma ki ng
a  bond,  a nd he  wi l l  not  ma ke  a  r e por t  t o  Cour t .  
He  wi l l  c ol l e c t  r e gul a r  f e e s  a nd s e r ve  f or  t he
be s t  i nt e r e s t  of  a l l  c onc e r ne d a c c or di ng t o  hi s
t hi nki ng.
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Af t e r  a l l  pr ope r t y,  e t c . ,  ha s  be e n t ur ne d
i nt o mone y i t  wi l l  be  put  t oge t he r  a nd di vi de d
i nt o t wo e qua l  pa r t s  known a s  ‘ Pa r t  I ’  whi c h i s
J oe ’ s  pa r t  a nd ‘ Pa r t  I I ’  whi c h i s  De l l ’ s  pa r t ,
or  50% of  t ot a l  f or  e a c h.

I t  i s  hope d t ha t  t he  e s t a t e  s houl d be
c ompl e t e l y s e t t l e d wi t hi n a  ye a r .

The  i t e ms  de s i gna t e d t o  c e r t a i n  one s  wi l l
be  gi ve n be f or e  a l l  i s  put  i nt o mone y. ?

Thi s  doc ume nt  l i ke wi s e  wa s  s i gne d by bot h De l l
a nd J os e ph Sus ong,  a nd i t  wa s  wi t ne s s e d by t he  s a me
i ndi vi dua l s  who wi t ne s s e d t he i r  r e s pe c t i ve  wi l l s .

J oe  di e d f i r s t  a nd De l l  s ubs e que nt l y  ma de  s e ve r a l  wi l l s ,  e a c h

r e t a i ni ng t he  l a ngua ge  c onc e r ni ng di s t r i but i on t o  J oe ’ s  he i r s

a nd he r  he i r s  unt i l  he r  f i na l  wi l l  whe r e i n s he  de l e t e d a l l  of  

t he s e  pr ovi s i ons .

The  a ppe l l a nt s  a r e  t he  r e s i dua r y l e ga t e e s  unde r

De l l ’ s  l a s t  wi l l  a nd i ns i s t  t he  r e a l  e s t a t e ,  whi c h ha d be e n

owne d a s  t e na nt s  by t he  e nt i r e t i e s  by t he  Sus ongs ,  ?pa s s e d by

ope r a t i on of  l a w? a nd De l l  wa s  not  obl i ga t e d t o  de vi s e  t he

r e a l  e s t a t e  ?unde r  t he  a l l e ge d r e c i pr oc a l  wi l l s  of  1985?.   The

i nt e nt  of  t he  pa r t i e s  a s  t o t he  ul t i ma t e  di s pos i t i on of  t he i r

e s t a t e s  a t  t he  t i me  of  e nt e r i ng t he  c ont r a c t  c ont r ol s ,  a nd not

t he  na t ur e  a nd e xt e nt  of  t he i r  r e s pe c t i ve  i nt e r e s t s  i n  t he

pr ope r t i e s  whi c h a r e  s ubj e c t  t o  t he i r  a gr e e me nt .   Se e  As hl e y

v .  Vol z ,  218 Te nn.  420 ( 1966) .   At  t he  t i me  of  t he  a gr e e me nt ,

t he  hus ba nd a nd wi f e  e a c h ha d a n e xpe c t a nc y i n  t he  pr ope r t y

he l d by e nt i r e t y ,  a nd c oul d mut ua l l y  a gr e e  a s  t o  t he  ul t i ma t e

de vi s e  of  t he i r  i ndi vi dua l  a nd c ol l e c t i ve  i nt e r e s t  i n t he

pr ope r t y.   

Ne xt ,  i t  i s  a r gue d t ha t  t he  1985 wi l l  of  J os e ph

Sus ong doe s  not  me e t  t he  r e qui r e me nt s  of  a  hol ogr a phi c  wi l l ,
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s i nc e  i t  wa s  i n t he  ha ndwr i t i ng of  hi s  wi f e .   The r e  i s  no

i ndi c a t i on t ha t  t hi s  wi l l  wa s  pr oba t e d a s  a  hol ogr a phi c  wi l l .  

The  r e c or d e s t a bl i s he s  t he  wi l l  wa s  a dmi t t e d t o  pr oba t e  a nd

ha s  t he  s t a t ut or i l y  r e qui r e d wi t ne s s e s .   I n  a ny e ve nt ,  t he

c ont i nge nt  de vi s e  be c a me  i nope r a t i ve  a s  a  pa r t  of  t ha t  wi l l  a t

J os e ph’ s  de a t h,  s i nc e  hi s  wi f e  s ur vi ve d hi m.   Thi s  i s s ue  i s

wi t hout  me r i t .   

Fi na l l y,  i t  i s  c ont e nt e d t ha t  t he  Tr i a l  Cour t  wa s  i n

e r r or  i n  f i ndi ng t he  Sus ongs  e nt e r e d i nt o a  c ont r a c t  t o  ma ke  a

wi l l .

Whe t he r  t he  pa r t i e s  e nt e r e d i nt o a  c ont r a c t  t o  ma ke

a  wi l l  i s  ?one  of  f a c t ,  not  l a w,  t o  be  de t e r mi ne d i n  t he  l i ght

of  a l l  of  t he  s ur r oundi ng c i r c ums t a nc e s ?.   J unot  v .  Es t at e  of

Gi l l am,  759 S. W. 2d 654 ( Te nn.  1988) ,  p . 657.   The  Tr i a l  J udge

c onc l ude d t he r e  wa s  c l e a r  a nd c onvi nc i ng e vi de nc e  of  t he

c ont r a c t  t o  ma ke  a  wi l l .   He  e xpl a i ne d:

The  me r e  e xe c ut i on of  t he  r e c i pr oc a l  wi l l s  doe s  not ,
i n  a nd of  i t s e l f ,  e vi nc e  a  c ont r a c t  t o  ma ke  t hos e
wi l l s  i r r e voc a bl e .   The  t hi r d doc ume nt  e xe c ut e d by
t he  Sus ongs ,  howe ve r ,  f i l e d a s  Exhi bi t  2  a nd quot e d
a bove ,  c l e a r l y  i ndi c a t e s  t ha t  t he  pa r t i e s  ha d a n
a gr e e me nt  be t we e n t he ms e l ve s  t ha t  e a c h of  t he m woul d
a gr e e  t o  di s pos e  of  t he i r  e s t a t e s  i n  t he  ma nne r
r e c i t e d i n t he  r e c i pr oc a l  wi l l s .

Fur t he r  e vi de nc e  of  t he i r  a gr e e me nt  wa s  Ms .
Sus ong’ s  di s c us s i on wi t h a t t or ne y Rus s e l l ,  whe n s he
r e que s t e d t ha t  he  pr e pa r e  ne w wi l l s  f or  he r .

I n  hi s  t e s t i mony a t t or ne y Rus s e l l  t e s t i f i e d t ha t

De l l  ha d di s c us s e d wi t h hi m on mor e  t ha n one  oc c a s i on t he

?a gr e e me nt ? s he  ha d wi t h he r  l a t e  hus ba nd J oe  a s  t o  t he

ul t i ma t e  di s pos i t i on of  t he i r  e s t a t e s .

Si nc e  t he  pa s s a ge  of  Te nne s s e e  Code  Annot a t e d
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Cont r ac t s  t o  make  or  r e vo ke  wi l l s .  ( a )  A c o n t r a c t  t o  ma k e  a  wi l l  o r  

d e v i s e ,  o r  n o t  t o  r e v o k e  a  wi l l  o r  d e v i s e ,  o r  t o  d i e  i n t e s t a t e  c a n  b e

e s t a b l i s h e d  o n l y  b y :   

( 1 )  Pr o v i s i o n s  o f  a  wi l l  s t a t i n g  ma t e r i a l  p r o v i s i o n s  o f  t h e

c o n t r a c t ;

( 2 )  An  e x p r e s s  r e f e r e n c e  i n  a  wi l l  t o  a  c o n t r a c t  a n d  e x t r i n s i c

e v i d e n c e  p r o v i d i n g  t h e  t e r ms  o f  t h e  c o n t r a c t ;  o r

( 3 )  A wr i t i n g  s i g n e d  b y  t h e  d e c e d e n t  e v i d e n c i n g  t h e  c o n t r a c t .

( b )  Th e  e x e c u t i o n  o f  a  j o i n t  wi l l  o r  mu t u a l  wi l l s  d o e s  n o t  c r e a t e  a

p r e s u mp t i o n  o f  a  c o n t r a c t  t o  ma k e  a  wi l l ,  o r  t o  r e f r a i n  f r o m r e v o k i n g  a

wi l l .
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Se c t i on 32- 3- 107,  c ont r a c t s  t o  ma ke  a  wi l l  c a n onl y be

e s t a bl i s he d a s  pr ovi de d by t ha t  s t a t ut e . 1  

The  s ur r oundi ng c i r c ums t a nc e s  i nc l ude  t ha t  bot h

Sus ongs  s i gne d t he i r  r e s pe c t i ve  wi l l s  ma de  i n  1985 a s  we l l  a s

t he  t hi r d doc ume nt .   Whi l e  i na r t f ul l y  dr a wn by t he  pa r t i e s

t ha t  doc ume nt  c ons t i t ut e s  a  me mor a ndum of  t he i r  a gr e e me nt .  

Thi s  c oupl e d wi t h t he  f a c t  t ha t  De l l  ma de  s ubs e que nt  wi l l s

a dhe r i ng t o  t he  a gr e e me nt  a nd a c knowl e dge d ove r  a  pe r i od of

t i me  t o  he r  a t t or ne y t he  c ont r a c t  be t we e n he r  a nd he r  l a t e

hus ba nd a l l  s a t i s f y t he  r e qui r e me nt s  of  T. C. A.  §32- 3- 107.   

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t  a t  t he

c os t  of  t he  a ppe l l a nt ,  a nd t he  c a us e  wi l l  be  r e ma nde d f or  a ny

ot he r  pr oc e e di ngs  whi c h ma y be  ne c e s s a r y.

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
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Don T.  Mc Mur r a y,  J .

___________________________
Cl i f f or d E.  Sa nde r s ,  Sr . J .


