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1At a later hearing, the court awarded the plaintiffs attorney's fees in the
amount of $9,000.00 and discretionary costs in the amount of $926.50.
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Thi s  c a s e  or i gi na t e d a s  a n a c t i on s e e ki ng da ma ge s  f or  br e a c h

of  a  c ons t r uc t i on c ont r a c t .   Af t e r  a  l e ngt hy be nc h t r i a l ,  t he  c our t

f ound i n  f a vor  of  t he  pl a i nt i f f s  a ga i ns t  t he  de f e nda nt ,  Br a un

Cons t r uc t i on Compa ny onl y a nd di s mi s s e d t he  a c t i on a s  t o  t he

r e ma i ni ng de f e nda nt s .   He  l i ke wi s e  di s mi s s e d a  c ount e r c l a i m f i l e d

by Br a un Cons t r uc t i on Compa ny.   J udgme nt  wa s  dul y e nt e r e d i n  f a vor

of  t he  pl a i nt i f f s  i n  t he  a mount  of  e i ght e e n t hous a nd,  t hr e e  hundr e d

e i ght e e n dol l a r s  a nd t hr e e  c e nt s  ( $18, 318. 03) .   The  pl a i nt i f f s

a ppe a l e d. 1

I SSUES

The  i s s ue s  pr e s e nt e d f or  our  r e vi e w a r e  a s  f ol l ows :

1. The  t r i a l  c our t  e r r e d i n  di s mi s s i ng t he  pl a i nt i f f s '
a c t i on a ga i ns t  Ande r s on a nd Br a un i ndi vi dua l l y .

A. The  t r i a l  c our t  e r r e d  i n  f a i l i ng t o  hol d
Ande r s on l i a bl e  a s  a  pa r t ne r  wi t h Br a un Con-
s t r uc t i on.

B. Ande r s on a nd Br a un a r e  l i a bl e  f or  t he  da ma ge s
r e s ul t i ng f r om t he  br e a c h of  t he  i mpl i e d
wa r r a nt y of  wor kma ns hi p.

2. The  t r i a l  c our t  e r r e d i n i t s  a wa r d of  da ma ge s  t o
t he  pl a i nt i f f s .

A. The  t r i a l  c our t  e r r e d i n f a i l i ng t o a wa r d
Pl a i nt i f f s  da ma ge s  f or  de f e nda nt s '  f a i l ur e  t o
c ons t r uc t  a  pond.
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B. The  t r i a l  c our t  e r r e d  i n f a i l i ng t o a wa r d
pl a i nt i f f s '  da ma ge s  f or  t he  s e we r  r e pa i r s .

STANDARD OF REVI EW

Unde r  our  s t a nda r d of  r e vi e w we  a r e  r e qui r e d t o  pr e s ume  t he

c or r e c t ne s s  of  t he  j udgme nt  on a  de  novo r e vi e w unl e s s  t he

pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r wi s e .  Rul e  13( d) ,  T. R. A. P. ;

St a t e  Fa r m v.  J e nki ns ,  764 S. W. 2d 547 ( Te nn.  App.  1980) .  I nhe r e nt

i n t hi s  s t a nda r d i s  t he  s i gni f i c a nt  e l e me nt  of  wi t ne s s  c r e di bi l i t y,

a  de t e r mi na t i on of  whi c h by t he  Cha nc e l l or  i s  we l l - ni gh c onc l us i ve .

Wa l l s  v .  Ma gnol i a  Tr uc k Li ne s ,  622 S. W. 2d 526 ( Te nn.  1981) ;  J one s

v.  J one s ,  784 S. W. 2d 349 ( Te nn.  App.  1989) ;  Bowma n v.  Bowma n,  836

S. W. 2d 563 ( Te nn.  App.  1991) .   Thi s  pr e s umpt i on doe s  not  a t t a c h t o

c onc l us i ons  of  l a w of  t he  t r i a l  c our t .   Pr e s l e y v.  Be nne t t ,  860

S. W. 2d 857,  859 ( Te nn.  1993) ;  Hi l l  v .  Te nne s s e e  Rur a l  He a l t h  I m-

pr ove me nt  As s ' n ,  882 S. W. 2d 801 ( Te nn.  App.  1994) .

BACKGROUND

The  de f e nda nt ,  Sa ndor  Br a un,  wa s  i n  t he  c ons t r uc t i on bus i ne s s

i n Fl or i da .   He  c a me  t o  Te nne s s e e  t o  bui l d  a  home  f or  hi s  br ot he r -

i n- l a w a nd s i s t e r - i n- l a w.   Whi l e  he r e ,  he  f ound a  l ot  i n  Cha nne l

Poi nt  s ubdi vi s i on on whi c h he  wa nt e d t o  bui l d  a  hous e  f or  s pe c ul a -

t i on  pur pos e s .   Whe n he  a ppl i e d t o  t he  ba nk f or  a  c ons t r uc t i on

l oa n,  t he  ba nk r e f us e d t he  l oa n be c a us e  he  ha d be e n i n  Te nne s s e e
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s uc h a  s hor t  t i me .   The  ba nk i nf or me d Mr .  Br a un t ha t  he  ne e de d a

l oc a l  c o- s i gne r  t o  obt a i n t he  f i na nc i ng.

The  de f e nda nt ,  Mr .  Ande r s on,  wa s  t he  l i s t i ng a ge nt  f or  Cha nne l

Poi nt  s ubdi vi s i on whi c h wa s  be i ng de ve l ope d by Dr .  Rona l d L.

Ki l gor e ,  who i s  not  a  pa r t y  t o  t hi s  a c t i on.   Mr .  Br a un a ppr oa c he d

Mr .  Ande r s on r e ga r di ng a  pos s i bl e  pa r t ne r s hi p be t we e n t he m f or

c ons t r uc t i on f i na nc i ng.   He  a nd Mr .  Br a un ul t i ma t e l y e nt e r e d i nt o

a n a gr e e me nt  whe r e by Mr .  Ande r s on woul d be  t he  s e l l i ng a ge nt  f or

t he  hous e  a nd woul d r e c e i ve  a  6  pe r c e nt  c ommi s s i on;  Mr .  Ande r s on

a nd hi s  wi f e  woul d be  obl i ga t e d on a of  t he  i nt e r e s t  on  t he

c ons t r uc t i on l oa n unt i l  t he  hous e  s ol d;  Mr .  Br a un woul d r e c e i ve  a

we e kl y s a l a r y of  $500. 00;  a nd Mr .  Ande r s on woul d r e c e i ve  a of  t he

pr of i t s  f r om t he  s a l e  of  t he  hous e  a f t e r  a l l  e xpe ns e s  we r e

de duc t e d.  

The  l ot  wa s  pur c ha s e d a nd a  wa r r a nt y de e d wa s  pr e pa r e d ,

e xe c ut e d a nd de l i ve r e d whe r e by Dr .  Ki l gor e  a nd hi s  wi f e  t r a ns f e r r e d

t i t l e  t o  Mr .  Br a un a nd hi s  wi f e ,  a nd Mr .  Ande r s on a nd hi s  wi f e .

The r e a f t e r ,  c ons t r uc t i on wa s  be gun on t he  hous e .   Whi l e  c ons t r uc -

t i on wa s  i n  pr ogr e s s ,  t he  pl a i nt i f f s ,  Mr .  a nd Mr s .  Da ughe r t y be c a me

i nt e r e s t e d i n  pur c ha s i ng t he  pr ope r t y.   The  pl a i nt i f f s  e nt e r e d i nt o

a  c ont r a c t  wi t h Br a un Cons t r uc t i on Compa ny whe r e by Br a un Cons t r uc -

t i on Compa ny a gr e e d t o  s e l l  t he  l ot  a nd e xi s t i ng s t r uc t ur e  t o  t he

pl a i nt i f f s ,  howe ve r  s i nc e  t he  c ons t r uc t i on wa s  not  c ompl e t e d,



2We deem it unnecessary to set out the terms of the contract.
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c ha nge s  a nd upgr a de s  we r e  ma de  a t  t he  r e que s t  of  t he  pl a i nt i f f s .

Br a un Cons t r uc t i on Compa ny a gr e e d t o  c ompl e t e  t he  s t r uc t ur e  i n

a c c or da nc e  wi t h t he  c ont r a c t . 2  The  c ont r a c t  wa s  e xe c ut e d be t we e n

t he  pl a i nt i f f s  a nd Br a un Cons t r uc t i on Compa ny by Sa ndor  L.  Br a un,

Pr e s i de nt .   None  of  t he  ot he r  de f e nda nt s  we r e  s i gna t or y t o  t he

c ont r a c t .   I n  due  c our s e ,  a  wa r r a nt y de e d wa s  pr e pa r e d,  e xe c ut e d

a nd de l i ve r e d whe r e by t he  i ndi vi dua l  pl a i nt i f f s ,  Mr .  Br a un a nd hi s

wi f e ,  a nd Mr .  Ande r s on a nd hi s  wi f e  c onve ye d t i t l e  t o  t he  pr ope r t y

t o t he  pl a i nt i f f s .   The  pl a i nt i f f s  t ook pos s e s s i on of  a nd oc c upi e d

t he  pr e mi s e s  pr i or  t o  f ul l  c ompl e t i on of  t he  hous e .   Af t e r  t a ki ng

pos s e s s i on of  t he  pr e mi s e s  a nd oc c upyi ng t he m,  t he  pl a i nt i f f s

i ns t i t ut e d t hi s  a c t i on t o  r e c ove r  da ma ge s  f or  br e a c h of  c ont r a c t .

DI SCUSSI ON

Li abi l i t y  I s s ue s

The  pl a i nt i f f s  a s s e r t e d t ha t  t he  de f e nda nt s  ha d br e a c he d t he i r

c ont r a c t  be c a us e  of  de f e c t i ve  wor kma ns hi p a nd br e a c h of  wa r r a nt i e s .

The  pl a i nt i f f s ,  i n  t he i r  c ompl a i nt ,  a s s e r t e d t ha t  a l t hough t he

c ont r a c t  wa s  e xe c ut e d by Sa ndor  Br a un i n  hi s  c a pa c i t y  of  pr e s i de nt

of  Br a un Cons t r uc t i on Compa ny,  t he  a c t ua l  s e l l e r  of  t he  pr ope r t y

wa s  Br a un- Ande r s on Pa r t ne r s hi p.
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Ext e ns i ve  e vi de nc e  wa s  pr e s e nt e d be f or e  t he  t r i a l  c our t .   At

t he  c onc l us i on of  t he  t r i a l ,  t he  c our t  r e nde r e d i t s  opi ni on f r om

t he  be nc h,  s t a t i ng hi s  f i ndi ngs  of  f a c t  a nd c onc l us i ons  of  l a w.

The  opi ni on wa s  s ubs e que nt l y  t r a ns c r i be d a nd i nc or por a t e d i nt o t he

f i na l  j udgme nt  by r e f e r e nc e .   The  c our t  f ound t ha t  t he  pl a i nt i f f s

ha d f a i l e d t o  pr ove  by a  pr e ponde r a nc e  of  t he  e vi de nc e  t ha t  t he r e

wa s  a  c ont r a c t ua l  a r r a nge me nt  be t we e n t he  pl a i nt i f f s  a nd Mr .

Ande r s on whe r e by Mr .  Ande r s on wa s  unde r  a ny obl i ga t i on r e ga r di ng

t he  c ons t r uc t i on of  t he  hous e .   Spe c i f i c a l l y ,  t he  c our t  s t a t e d:

. . .  The  bur de n i s  upon t he  pl a i nt i f f s  t o  e s t a bl i s h,
by a  pr e ponde r a nc e  of  t he  e vi de nc e ,  t ha t  t he r e  wa s  a
c ont r a c t ua l  a r r a nge me nt  be t we e n t he m a nd Mr .  Ande r s on,
obl i ga t i ng Mr .  Ande r s on wi t h r e s pe c t  t o  t he  c ons t r uc t i on.
I n t hi s  c a s e ,  a s  wi l l  be  he r e i na f t e r  not e d,  muc h of  t he
r i ght  of  one  c l a i ma nt  or  t he  ot he r  de pe nds  upon me e t i ng
t he  bur de n of  pr oof .   Al r e a dy ha vi ng t he  a f f i r ma t i ve  i n
a  c a s e  t o  pr ove  s ome t hi ng mus t  pr ove  s o by a  pr e ponde r -
a nc e  of  t he  e vi de nc e ,  a nd i f  t he  e vi de nc e  doe s  not
pr e ponde r a t e ,  or  e ve n e qua l l y  ba l a nc e ,  t he n t ha t  pa r t y
a l r e a dy f a i l s  t o  pr ove  t he  c a s e  t ha t  t ha t  pa r t y i s
obl i ga t e d t o  pr ove  i n  or de r  t o  pr e va i l .

I  t hi nk,  we i ghi ng t he  e vi de nc e ,  t ha t  t he  pl a i nt i f f s
Da ughe r t y ha ve  f a i l e d t o  pr ove  t ha t  t he r e  wa s  a n  obl i -
ga t i on of  t he  pa r t ne r s hi p t o  c a r r y out  t he  c ont r a c t ua l
obl i ga t i ons  of  t he  Br a un Cons t r uc t i on Compa ny.  The
pa r t i e s  — pl a i nt i f f s  e nt e r e d i nt o t he  c ont r a c t  e xpe c t i ng
Br a un Cons t r uc t i on Compa ny t o  be  t he  pa r t y  obl i ga t e d wi t h
r e s pe c t  t o  c ons t r uc t i on,  a nd t he y di d not  l ook t o  Mr .
Ande r s on or  t he  Br a un- Ande r s on pa r t ne r s hi p,  whi c h wa s  a
pa r t ne r s hi p ha vi ng t o  do wi t h f i na nc i ng ,  not  wi t h
c ons t r uc t i on.   The r e f or e ,  t he  c a s e  a s  t o  Mr .  Ande r s on a nd
a s  t o  Mr .  Br a un,  i ns of a r  a s  Mr .  Br a un mi ght  be  he l d a s  a
pa r t ne r  of  t he  Ande r s on- Br a un [ s i c ]  pa r t ne r s hi p,  i s
di s mi s s e d.

I s  Mr .  Br a un l i a bl e  f or  t he  obl i ga t i ons  of  t he
c or por a t i on?   Aga i n,  t he  a ns we r  t o  t ha t  i s  no.   The
e vi de nc e  c l e a r l y  pr e ponde r a t e s  i n  f a vor  of  s howi ng t ha t
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pl a i nt i f f s  Da ughe r t y e nt e r e d i nt o a  c ont r a c t  wi t h t he
Br a un Cons t r uc t i on Compa ny.   Mr .  Br a un s i gne d a s  pr e s i -
de nt  of  t ha t  c ons t r uc t i on c ompa ny.   Pl a i nt i f f s  c l e a r l y
kne w t ha t  t he y ha d e nt e r e d i nt o a  c ont r a c t  wi t h a
c or por a t i on,  a nd t ha t  t he  c or por a t i on wa s  l i a bl e ,  a nd t he
s ui t  wi l l  be  d i s mi s s e d a ga i ns t  Mr .  Br a un c ompl e t e l y,
i nc l udi ng a s  a  c or por a t e  owne r  or  c or por a t e  of f i c i a l .

Af t e r  our  r e vi e w of  t he  r e c or d,  we  a r e  unwi l l i ng t o  s a y t ha t

t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  a bove  f i ndi ngs  of  t he  t r i a l

c our t .   To t he  c ont r a r y,  t he  r e c or d e s t a bl i s he s  c onvi nc i ngl y,  t ha t

t he  e vi de nc e  pr e ponde r a t e s  i n  f a vor  of  t he  f i ndi ngs  of  t he  t r i a l

c our t .   We  f i nd no me r i t  i n  e i t he r  t he  f i r s t  i s s ue  or  i t s  s ub-

i s s ue s .

Damage s  I s s ue s

As  t o t he  s e c ond i s s ue  a nd i t s  s ub- i s s ue s ,  i t  i s  e qua l l y  c l e a r

t ha t  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he  f i ndi ngs  of  t he

t r i a l  c our t  r e l a t i ng  t o  da ma ge s .   Ea c h pa r t y  pr e s e nt e d e xpe r t

t e s t i mony bot h a s  t o  t he  s t a nda r ds  of  bui l di ng a nd wor kma ns hi p

pr e va i l i ng i n  t he  a r e a ,  qua l i t y  of  wor kma ns hi p f ound i n  t he  s ubj e c t

pr ope r t y,  a nd c os t s  of  r e pa i r s  or  da ma ge s .  

I t  i s  c l e a r  t ha t  t he  c our t  a c c r e di t e d a nd ga ve  mor e  we i ght  t o

t he  t e s t i mony of  t he  de f e nda nt s '  e xpe r t ,  Mr .  Ga r y Cobbl e  a s  oppos e d

t o t he  pl a i nt i f f s '  e xpe r t ,  Mr .  Ga r y Br oc k.   Spe a ki ng of  t he  e xpe r t

t e s t i mony,  t he  c our t  s t a t e d:
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. . .  The r e  i s  no que s t i on on t he  e vi de nc e  t ha t  t he
c or por a t i on  d i d not  c ompl e t e  a  s i gni f i c a nt  numbe r  of
i t e ms  whi c h r e s ul t  i n a n  a mount  due  pl a i nt i f f s  by t he
c or por a t i on.   An e xpe r t ,  Mr .  Br oc k,  ha s  t e s t i f i e d on
be ha l f  of  pl a i nt i f f s ,  a nd a n e xpe r t ,  Mr .  Cobbl e ,  ha s
t e s t i f i e d on be ha l f  of  de f e nda nt s .   Ea c h s i de  ha s  poi nt e d
out  s ome  de f i c i e nc i e s  by wa y of  e r r or  of  f a c t  ma de  by t he
ot he r ' s  e xpe r t .

Mr .  Br oc k,  e s s e nt i a l l y ,  wa s  not  t e s t i f yi ng a s  a n
e xpe r t  who ha d i ns pe c t e d t he  s pe c i f i c  pr e mi s e s  i nvol ve d
he r e ,  a nd r e nde r e d a n opi ni on t ha t  s ome t hi ng s pe c i f i c  wa s
wr ong.   Mr .  Br oc k t e s t i f i e d t ha t ,  a s s umi ng t ha t  c e r t a i n
wor k ha d t o  be  done ,  how muc h woul d i t  c os t  t o  do t he
wor k.   Thus ,  he  wa s  t e s t i f yi ng i n  t he  ma i n a s  a n e xpe r t
who ga ve  a n opi ni on a s  t o  c os t s  a nd e xpe ns e s .   He  di d,
howe ve r ,  wi t h r e s pe c t  t o s ome  i t e ms ,  s t a t e  t ha t  c e r t a i n
pa r t s  of  t he  pe r f or ma nc e  by t he  Br a un Cor por a t i on,  we r e
not  up t o  l oc a l  s t a nda r d.   Put t i ng t ha t  t oge t he r  wi t h t he
pl a i nt i f f s  ha vi ng poi nt e d out  c e r t a i n  s uc h de f e c t s  a nd
Mr .  Br oc k ' s  t e s t i mony a s  t o  c os t  of  r e pa i r  of  t he  s a me ,
t he r e  i s  e vi de nc e  s uppor t i ng pl a i nt i f f s '  c l a i m.

Oppos e d t o  t hi s  i s  t he  t e s t i mony of  de f e nda nt s '
e xpe r t ,  Mr .  Cobbl e .   Mr .  Cobbl e  t e s t i f i e d wi t h r e s pe c t  t o
s pe c i f i c  i t e ms  a s s e r t e d by pl a i nt i f f s  t o  be  de f e c t i ve .
Some  of  t he s e  a s s e r t i ons  of  pl a i nt i f f s  Mr .  Cobbl e  a gr e e d
wi t h,  a nd he  t e s t i f i e d t o  t he  c os t  of  r e pa i r  of  t he  s a me .
He  ga ve  a  t ot a l  a mount  of  punc h l i s t  t ype  r e pa i r s  or
br e a c h of  c ont r a c t  r e pa i r s ,  i f  t ha t  i s  a  mor e  pr ope r  t e r m
— i t  ma ke s  l i t t l e  di f f e r e nc e  — i n t he  a mount  of  e i ght
t hous a nd,  ni ne  hundr e d a nd ni ne t y dol l a r s .   The  e vi de nc e ,
we  t hi nk,  t he n,  a t  a  mi ni mum,  e s t a bl i s he s  t ha t  t he
pl a i nt i f f s  a r e  e nt i t l e d t o r e c ove r  t ha t  a mount .

We  obs e r ve d t ha t  Mr .  Br oc k wa s  ve r y he s i t a nt  i n  hi s
t e s t i mony whe n hi s  a t t e nt i on wa s  di r e c t e d t o  s pe c i f i c
i t e ms  of  da ma ge ,  a nd he  wa s  ve r y c a ut i ous  i n  r e c ogni z i ng
t ha t  c e r t a i n  t hi ngs  woul d be  not  up t o  s t a nda r d,  but  he
di d not  di r e c t l y  t e s t i f y  f r om obs e r va t i on t ha t  muc h of
a nyt hi ng wa s  not  up t o s t a nda r d.   . . .  Hi s  t e s t i mony a s  t o
e xpe ns e s  wa s  ba s e d upon hi s  wor k a nd me t hod of  e s t a bl i -
s hi ng t he  r e pa i r  c os t s  f or  i ns ur a nc e  c ompa ni e s  whi c h,
a ppa r e nt l y ,  ha ve  t o  do mor e  wi t h r e pa i r i ng f i r e  a nd s moke
da ma ge ,  a nd t ha t  s or t  of  t hi ng.   Ac c or di ng t o  Mr .  Br oc k,
he ,  ha vi ng i de nt i f i e d va r i ous  i t e ms  t o  be  r e pa i r e d,
i ns e r t e d t ha t  i nf or ma t i on i nt o a  c omput e r  s ys t e m,  whi c h
ope r a t e d i n t he  St a t e  of  Ohi o,  a nd ba s e d i t s  c a l c ul a t i ons
upon r e gi ona l  da t a ,  pr e s uma bl e  t ha t  i nc l udi ng t hi s  a r e a ,
a nd t ha t  Mr .  Cobbl e  di r e c t l y  di s put e d t he  va l i di t y  of
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s ome  of  t he  uni t  c os t s  f or  l a bor  us e d i n  Mr .  Br oc k ' s
e s t i ma t e .   We  t hi nk t ha t  Mr .  Cobbl e  woul d be  mor e
r e l i a bl e  t ha n s ome  ge ne r a l  r e gi ona l  da t a  whi c h mi ght
i nc l ude  a r e a s  e nt i r e l y unr e l a t e d or  l i t t l e  r e l a t e d t o t he
Knoxvi l l e  Ar e a .

Fi na l l y,  we  not e d t ha t  Mr .  Br oc k s t a t e d t ha t  t he
pr i c e  t ha t  t he  c ompa ny he  wor ks  f or  woul d r e pa i r  i t e ms  i n
pl a i nt i f f s '  home   wa s  t ha t  whi c h hi s  c ompa ny a nd t he
i ns ur a nc e  c ompa ny woul d a gr e e  t o .   Thi s  s ugge s t s  t ha t  Mr .
Br oc k ' s  f i gur e s  a r e  s ome wha t  on t he  hi gh s i de  a nd gi ve n
wi t h  t he  i de a  of  ha vi ng t o  ha ve  a  c us hi on t o  a gr e e  a nd
e nd up wi t h t he  s a t i s f a c t or y a gr e e me nt  wi t h t he  i ns ur a nc e
c ompa ny.   I n  a ny e ve nt ,  Mr .  Br oc k di d not  e nd up gi vi ng
a  ve r y s a t i s f a c t or y a c c e pt a bl e  r e pa i r  f i gur e .  ( Empha s i s
a dde d) .

The r e a f t e r ,  t he  c our t  be gi nni ng wi t h t he  ba s e  da ma ge s

e s t a bl i s he d by Mr .  Cobbl e ,  i . e . ,  e i ght  t hous a nd,  ni ne  hundr e d a nd

ni ne t y dol l a r s  ( $8, 990. 00) ,  a dde d e l e me nt s  of  da ma ge s  whi c h t he

c our t  de e me d t o  ha ve  be e n pr ope r l y e s t a bl i s he d by a  pr e ponde r a nc e

of  t he  e vi de nc e . 3  The  c our t  c ons i de r e d e a c h a l l e ge d de f e c t  f or

whi c h da ma ge s  we r e  c l a i me d,  i t e m by i t e m.   He  a r r i ve d a t  t he  t ot a l

da ma ge s  t o whi c h t he  pl a i nt i f f s  a r e  e nt i t l e d,  a s  he r e i na bove  s e t

f or t h ,  a t  e i ght e e n t hous a nd,  t hr e e  hundr e d e i ght e e n dol l a r s  a nd

t hr e e  c e nt s  ( $18, 318. 03) .

Appl yi ng  t he  pr e s umpt i on of  c or r e c t ne s s  t o  t he  c our t ' s

f i ndi ngs  of  f a c t  a s  we  a r e  r e qui r e d  t o  do,  c oupl e d wi t h t he

pr i nc i pl e  of  l a w t ha t  whi l e  t hi s  Cour t  i s  not  bound by t he  f i ndi ngs

of  t he  t r i a l  c our t ,  i t  l ooks  t o  t he  f a c t ua l  c i r c ums t a nc e s  i n  l i ght
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of  a l l  a ppr opr i a t e  f a c t or s  f or  e vi de nc e  s uf f i c i e nt  t o  pr e ponde r a t e

a ga i ns t  t he  pr e s umpt i on i n  or de r  t o  r e ve r s e  t he  t r i a l  c our t ' s

f i ndi ngs .  Loc k v.  Na t i ona l  Uni on Fi r e  I ns . ,  809 S. W. 2d 483,  487

( Te nn.  1991) .  " Whe r e  t he  t r i a l  j udge  ha s  s e e n a nd he a r d wi t ne s s e s ,

e s pe c i a l l y  whe r e  i s s ue s  of  c r e di bi l i t y  a nd we i ght  of  or a l  t e s t i mony

a r e  i nvol ve d,  on r e vi e w c ons i de r a bl e  de f e r e nc e  mus t  s t i l l  be

a c c or de d t o  t hos e  c i r c ums t a nc e s . "  J one s  v.  Ha r t f or d Ac c i de nt  &

I nde mni t y,  811 S. W. 2d 516,  521 ( Te nn.  1991) .   Upon a ppe a l  f r om a

non- j ur y j udgme nt ,  t hi s  Cour t  mus t  ge ne r a l l y  de f e r  t o  t he  f i ndi ng

of  t he  Tr i a l  Cour t  a s  t o t he  we i ght  a nd c r e di bi l i t y of  wi t ne s s e s

who t e s t i f i e d i n pe r s on.  Dunc a n v.  Dunc a n,  686 S. W. 2d 568 ( Te nn.

App.  1984) .

The  r e c or d doe s  not  e s t a bl i s h t ha t  t he  e vi de nc e  pr e ponde r a t e s

a ga i ns t  t he  t r i a l  c our t ' s  j udgme nt  i n  a ny r e s pe c t .   We  c onc ur  wi t h

t he  t r i a l  c our t ' s  f i ndi ngs  of  f a c t  a nd we  f i nd no e r r or  of  l a w.

We ,  t he r e f or e ,  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l

r e s pe c t s .

Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt s  a nd t hi s  c a s e  i s  r e ma nde d t o

t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:
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___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

WI LLI AM R.  DAUGHERTY a nd wi f e    ) KNOX CHANCERY
BARBARA DAUGHERTY,               ) C. A.  NO.  03A01- 9512- CH- 00429
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  FREDERI CK  D.  Mc DONALD
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
SANDOR L.  BRAUN a nd DON         ) AFFI RMED AND REMANDED
ANDERSON,  I ndi vi dua l l y ,  a nd     )
SANDOR L.  BRAUN a nd DON         )
ANDERSON a s  Co- Pa r t ne r s          )
a s s oc i a t e d a nd i n  bus i ne s s  a s    )
BRAUN- ANDERSON PARTNERSHI P a nd  )
BRAUN CONSTRUCTI ON CORPORATI ON,  )
                                )
          De f e nda nt s - Appe l l e e s   )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Knox Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt s  a nd t hi s  c a s e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .



13

                                  PER CURI AM


