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  O P I  N I  O N

  Godda r d,  P. J .  

The  Es t a t e  of  J a me s  Edwa r ds  Col s on a ppe a l s  a n a dve r s e

a wa r d i n  f a vor  of  Sunny Sue  Col s on f r om t he  Cl a i bor ne  Count y

Cha nc e r y Cour t .   The  Cha nc e l l or  gr a nt e d,  on e qui t a bl e  gr ounds ,  a n

a wa r d of  $1000 pe r  mont h i n  a l i mony a ga i ns t  t he  Es t a t e  of  t he

de c e de nt .
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The  f ol l owi ng a r e  t he  f a c t ua l  f i ndi ngs  of  t he

Cha nc e l l or  whi c h a r e  undi s put e d by e i t he r  pa r t y .   On De c e mbe r  29,

1950,  J a me s  Col s on wa s  ma r r i e d t o  Sunny Sue  We bb Col s on.   The y

ha d f our  c hi l dr e n.   Ms .  Col s on wa s  a  hous e wi f e  a nd ha s  ne ve r

wor ke d out s i de  t he  home .   Ms .  Col s on wa s  di a gnos e d wi t h mul t i pl e

s c l e r os i s  i n  1968.

The  pa r t i e s  we r e  ma r r i e d f or  31 ye a r s .   I n  1981,  Mr .

a nd Ms .  Col s on we r e  di vor c e d i n  Ke nt uc ky.   The y e nt e r e d i nt o a

pr ope r t y s e t t l e me nt  a gr e e me nt  whi c h pr ovi de s  i n  pa r t  a s  f ol l ows :

6.   The  f i r s t  pa r t y  [ Mr .  Col s on]  s ha l l  pa y t he
s e c ond pa r t y  [ Ms .  Col s on]  t he  s um of  ONE THOUSAND
( $1, 000. 00)  DOLLARS pe r  mont h a s  a l i mony,  t he  s a me  t o
c ont i nue  unt i l  he r  de a t h or  r e ma r r i a ge .   Thi s  a l i mony
f i gur e  i s  ba s e d upon t he  c ur r e nt  e a r ni ng c a pa c i t y  of
t he  f i r s t  pa r t y  a s  a  pi l ot  f or  Ki ng Coa l  Compa ny a nd a s
a  r e c i pi e nt  of  r e t i r e me nt  pa y f r om t he  Uni t e d St a t e s
Ai r  For c e .   The  pa r t i e s  a gr e e  t ha t  s a i d s um ma y be
r e vi e we d a nd modi f i e d by t he  Cour t  upon a  s howi ng of
s ubs t a nt i a l  c ha nge  i n  t he  i nc ome  of  t he  f i r s t  pa r t y .

Mr .  Col s on di e d on Fe br ua r y 1,  1992,  l e a vi ng a n e s t a t e

va l ue d a t  ove r  one  mi l l i on dol l a r s .   A c l a i m on be ha l f  of  Sunny

Sue  Col s on f or  s uppor t  of  $1, 000 pe r  mont h,  wi t h a  pr e s e nt  va l ue

of  $114, 358 wa s  f i l e d a ga i ns t  t he  Es t a t e  of  Mr .  Col s on.   The

Pr oba t e  J udge  f ound t ha t  Mr .  Col s on ' s  de a t h t e r mi na t e d t he

s uppor t  obl i ga t i ons  unde r  t he  a gr e e me nt .   Thus ,  he  de ni e d Mr s .

Col s on ' s  c l a i m.   Mr s .  Col s on f i l e d a n e xc e pt i on t o  t he  Ma s t e r ' s

Re por t .
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Thi s  ma t t e r  wa s  he a r d by t he  Cl a i bor ne  Count y

Cha nc e l l or  on Apr i l  20,  1995.   Af t e r  he a r i ng t he  e vi de nc e ,  t he

Cha nc e l l or  s t a t e d " [ i ] t  i s  my opi ni on t ha t  be c a us e  of  t he  f a c t ua l

s i t ua t i on i n t hi s  c a s e  t ha t  Mr .  Col s on c l e a r l y i nt e nde d t o

pr ovi de  a  pe r ma ne nt  i nc ome  f or  Mr s .  Col s on,  t he  mot he r  of  hi s

f our  c hi l dr e n,  a s  l ong a s  s he  l i ve d or  unt i l  s he  r e ma r r i e d. "   The

Cha nc e l l or  s t a t e d t ha t  hi s  f i ndi ng of  i nt e nt  wa s  ba s e d on

e qui t a bl e  gr ounds .  

The  Admi ni s t r a t or  of  Mr .  Col s on ' s  Es t a t e  t a ke s

e xc e pt i on t o  t he  c onc l us i on of  t he  Cha nc e l l or ,  a r gui ng t ha t  t he

de a t h of  Mr .  Col s on t e r mi na t e d t he  obl i ga t i on t o  pa y a l i mony

unde r  t he  a gr e e me nt .   Al s o,  t he  Admi ni s t r a t or  a r gue s  t ha t  t he

Es t a t e  i s  not  obl i ga t e d t o  c ont i nue  pa yme nt s  unde r  t he  a l i mony

a gr e e me nt .     

I t  i s  t he  ge ne r a l  r ul e  i n  Te nne s s e e  t ha t  a gr e e me nt s

pr ovi di ng f or  a l i mony a r e  t e r mi na t e d upon t he  de a t h of  t he

obl i gor  a bs e nt  s ome  s t i pul a t i on i n  t he  a gr e e me nt  whi c h woul d

r e qui r e  pa yme nt s  a f t e r  t he  de a t h of  t he  obl i gor .   Br i nghur s t  v .

Tua l ,  598 S. W. 2d 620 ( Te nn. App. 1980) ;  Smi t h v.  Phe l ps ,  218 Te nn.

369,  403 S. W. 2d 747 ( Te nn. 1966) ;  Swa n v.  Ha r r i s on,  42 Te nn.  534

( 1865) .   Howe ve r ,  we  mus t  l ook t o  t he  doc ume nt  t o  de t e r mi ne

whe t he r  t he r e  i s  a ny i ndi c a t i on t ha t  pa yme nt s  s houl d c ont i nue

a f t e r  t he  de a t h of  t he  obl i gor .   " By t he  us e  of  a ppr opr i a t e  t e r ms

i n a  de c r e e  ( or  f or  t ha t  ma t t e r  a  c ont r a c t ua l  a gr e e me nt )  t he

t e r mi na t i on of  t he  a l i mony upon t he  de a t h of  t he  hus ba nd ma y be
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pr e ve nt e d. "   Br i nghur s t  v .  Tua l ,  s upr a .   Se e  a l s o:  Edwa r ds  v.

Edwa r ds ,  713 S. W. 2d 642 ( Te nn. 1986)  c e r t .  de ni e d  479 U. S.  1024,

107 S. Ct .  863,  93 L. Ed. 2d 819 ( 1987) ;   Smi t h v.  Phe l ps ,  s upr a ;  I n

r e  Ke r by ' s  Es t a t e ,  49 Te nn.  App.  329,  354 S. W. 2d 814 ( 1961) ;  I n

r e  Moor e ' s  Es t a t e ,  34 Te nn.  App.  131,  234 S. W. 2d 847 ( 1949) .

I n Br i nghur s t ,  t h i s  Cour t  f ound t ha t  whe r e  a  s e t t l e me nt

a gr e e me nt  pr ovi de s  f or  pa yme nt s  " dur i ng he r  l i f e "  or  " unt i l  he r

de a t h or  r e ma r r i a ge " ,  s uc h l a ngua ge  c oul d be  i nt e r pr e t e d a s

e vi de nc e  of  i nt e nt  t ha t  obl i ga t i on s ur vi ve  t he  de a t h of  t he

obl i gor .   The  Te nne s s e e  Supr e me  Cour t  di s c us s e d t he  e f f e c t  of  a n

" unt i l  de a t h or  r e ma r r i a ge "  pr ovi s i on i n  Pr i m v.  Pr i m,  754 S. W. 2d

609 ( Te nn. 1988) .   The  pr ope r t y s e t t l e me nt  a gr e e me nt  s ubj e c t  t o

t ha t  di s put e  pr ovi de d t ha t  t he  obl i ga t i on f or  a l i mony s houl d

c ont i nue  unt i l  t he  de a t h or  r e ma r r i a ge  of  t he  wi f e .   I t  a l s o

pr ovi de d t ha t  t he  wi f e  be  ke pt  a s  na me d be ne f i c i a r y on t wo l i f e

i ns ur a nc e  pol i c i e s  he l d by t he  hus ba nd.   Subs e que nt  t o  t he

s e t t l e me nt  a gr e e me nt ,  t he  Cour t  e nt e r e d a  de c r e e  i n  r e s pons e  t o

t he  hus ba nd' s  pe t i t i on t o  r e duc e  a l i mony pa yme nt s .   The  de c r e e

r e duc e d t he  pa yme nt s  but  di d not  c ont a i n l a ngua ge  t ha t  t he

pa yme nt s  s houl d c ont i nue  unt i l  de a t h or  r e ma r r i a ge .   

The  Cour t  not e d t ha t  " ge ne r a l  pr ovi s i ons  t ha t  a l i mony

wi l l  be  pa ya bl e  t o  t he  wi f e  unt i l  he r  de a t h or  r e ma r r i a ge  ha ve

f r e que nt l y  be e n he l d s uf f i c i e nt  t o  s uppor t  c l a i ms  a s  c ont i nui ng

obl i ga t i ons  a f t e r  t he  de a t h of  t he  hus ba nd. "   The  Cour t  we nt  on

t o di r e c t  t ha t  t hi s  ge ne r a l  l a ngua ge  mus t  be  a c c ompa ni e d by s ome
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c i r c ums t a nc e  whi c h woul d e vi nc e  a n i nt e nt  t ha t  t he  obl i ga t i on

s ur vi ve  t he  de a t h of  t he  obl i gor .   The  Cour t  f ound t ha t  t he  f a c t

t ha t  t he  hus ba nd a gr e e d t o  pr ovi de  pol i c i e s  of  l i f e  i ns ur a nc e  f or

hi s  wi f e ' s  be ne f i t  s howe d i nt e nt  t ha t ,  upon t he  de a t h of  t he

hus ba nd,  t he  pr oc e e ds  of  t he  pol i c i e s  s houl d t a ke  t he  pl a c e  of

t he  a l i mony obl i ga t i ons .   The r e a f t e r ,  t he  Cour t  c onc l ude d t ha t

t he  a bs e nc e  of  t he  ge ne r a l  l a ngua ge  obl i ga t i ng t he  hus ba nd unt i l

t he  wi f e ' s  de a t h or  ma r r i a ge  f r om t he  f i na l  a me nde d de c r e e ,  

c oupl e d wi t h t he  obl i ga t i on of  t he  hus ba nd t o  ma i nt a i n l i f e

i ns ur a nc e  pol i c i e s  f or  hi s  wi f e ' s  be ne f i t ,  d i s pr ove d a ny

c ont e nt i on t ha t  t he  pa r t i e s  i nt e nde d t ha t  t he  hus ba nd' s

obl i ga t i on t o  pa y a l i mony c ont i nue d a f t e r  hi s  de a t h.       

The  c a s e  a t  ba r  i s  di s t i ngui s ha bl e  f r om Pr i m on t he

ma j or  poi nt s  t ha t  t he  Supr e me  Cour t  r e l i e d.   He r e ,  t he  one  a nd

onl y a gr e e me nt  obl i ga t e s  Mr .  Col s on t o  pa y a l i mony t o  Mr s .  Col s on

unt i l  he r  de a t h or  r e ma r r i a ge .   Thi s  obl i ga t i on ha s  not  i n  a ny

wa y be e n modi f i e d.   Al s o,  t he  a gr e e me nt  pr ovi de d no ot he r  s uppor t

f or  Mr s .  Col s on ot he r  t ha n a l i mony pa yme nt s .      

The  Appe l l a nt  poi nt s  t o  t he  l a ngua ge  i n  t he  a gr e e me nt

t ha t  s t a t e s :

Thi s  a l i mony f i gur e  i s  ba s e d upon t he  c ur r e nt  e a r ni ng
c a pa c i t y  of  t he  f i r s t  pa r t y  a s  a  pi l ot  f or  Ki ng Coa l
Compa ny a nd a s  a  r e c i pi e nt  of  r e t i r e me nt  pa y f r om t he
Uni t e d St a t e s  Ai r  For c e .   The  pa r t i e s  a gr e e  t ha t  s a i d
s um ma y be  r e vi e we d a nd modi f i e d by t he  Cour t  upon a
s howi ng of  s ubs t a nt i a l  c ha nge  i n  t he  i nc ome  of  he  f i r s t
pa r t y .
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The  Appe l l a nt  c ont e nds  t ha t  t hi s  l a ngua ge  s hows  t ha t  t he  pa r t i e s

di d not  i nt e nd f or  a l i mony t o  c ont i nue  be yond t he  de a t h of  t he

de c e de nt .   

The  c l a us e  s t a t e s  how t he  a l i mony pa yme nt s  we r e

de pr i ve d a nd t ha t  i f  s ome t hi ng s houl d ha ppe n t o  t he s e  i nc ome

s t r e a ms ,  t he  c our t  may  r e vi e w a nd modi f y t he  a mount  of  t he

a l i mony pa yme nt .   The  pl a i n l a ngua ge  of  t hi s  c l a us e  woul d not

r e qui r e  a  c our t  t o  modi f y t he  a l i mony f i gur e  s houl d one  or  bot h

of  t he s e  i nc ome  s t r e a ms  c e a s e .   Ra t he r ,  t he  l a ngua ge  a l l ows  t he

c our t  t he  di s c r e t i on t o  do s o.   By no ma nne r  of  c ons t r uc t i on c a n

i t  be  i nt e r pr e t e d t ha t  t he  de c e de nt ' s  e s t a t e  i s  a bs ol ut e l y not

bound by t he  Pr ope r t y Se t t l e me nt  Agr e e me nt  upon t he  de a t h of  t he

de c e de nt .   On t he  c ont r a r y,  a s  not e d by t he  Te nne s s e e  Supr e me

Cour t ,  a l t hough t he  Agr e e me nt  c oul d ha ve  be e n modi f i e d dur i ng t he

de c e de nt ' s  l i f e t i me ,  " he  di d not  c hoos e  t o  do s o but  i ns t e a d ke pt

hi s  pa yme nt s  c ur r e nt ,  whi c h i ndi c a t e s  t o  us  he  i nt e nde d t o  c a r r y

out  t he  agr e eme nt . "   Smi t h v.  Phe l ps ,  s upr a .

 Al s o,  we  f i nd,  a s  di d t he  Te nne s s e e  Supr e me  Cour t ,

t ha t  de a t h i s  not  a  c ha nge  i n  c i r c ums t a nc e s  t ha t  r e qui r e s

t e r mi na t i on of  a l i mony.   Edwa r ds  v.  Edwa r ds ,  s upr a .   Fur t he r mor e ,

t he  a ppr opr i a t e  i nqui r y i s  not  onl y t he  c ha nge  i n  c i r c ums t a nc e s

of  t he  obl i gor  but  a l s o t he  unc ha nge d ne e d of  t he  a l i mony

r e c i pi e nt .   He r e  i t  i s  unc ont r ove r t e d t ha t  Ms .  Col s on ha s  ne ve r

wor ke d out s i de  t he  home  a nd t ha t  s he  ha s  s uf f e r e d f r om mul t i pl e

s c l e r os i s  s i nc e  1968.   The s e  f a c t s  we r e  known t o Mr .  Col s on a t
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t he  t i me  of  t he  a gr e e me nt  a nd we r e  unc ha nge d a t  t he  t i me  of  hi s

de a t h.   Thus ,  we  c onc l ude  t ha t  i t  wa s  r e a s ona bl e  f or  t he

Cha nc e l l or  t o  c onc l ude ,  f r om t he  l a ngua ge  of  t he  doc ume nt  a nd

f r om t he  c i r c ums t a nc e s  s ur r oundi ng t he  a gr e e me nt ,  t ha t  Mr .  Col s on

i nt e nde d t o  pr ovi de  hi s  e x- wi f e  wi t h s uppor t  unt i l  he r  de a t h or

r e ma r r i a ge .  

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  s uc h f ur t he r

pr oc e e di ngs  a s  ma y be  ne c e s s a r y a nd c ol l e c t i on of  c os t s  be l ow.  

Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  t he  Es t a t e  of  J a me s  Edwa r d

Col s on a nd hi s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


