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OPI NI ON

Todd Cadorette suffered a head injury on April 15, 1993,
during an art class at Beech H gh School in Summer County,
Tennessee. The accident occurred when Todd fainted and fell off
of a table he was standing on while nodeling for other students.
We agree with the trial court’s conclusion that Cadorette’s
teacher was not negligent in permtting himto nodel for the
class as he did. W therefore affirmthe decision of the trial

court.

The Facts

On the day of his fall, Todd s art teacher, Vicki Yeary,
sought a volunteer to stand up on a four foot high table and
nodel for the class. Todd, a fifteen year old ninth-grade
student, agreed. Ms. Yeary instructed Todd to stand on the table
while trying, "not to nove too much,” with his hands in his
pockets. Todd stood on the desk for approximately ten m nutes,
but proceeded to faint and fall off the desk, injuring his head

when he | anded on the cl assroom fl oor.

Ms. Yeary, Todd’ s instructor, had been a teacher for twenty-
five years, including twenty-four in the Summer County School
System She testified that she had used this nodeling technique
t hroughout her career and had been taught the nmethod herself in

coll ege. Todd had never nodeled prior to the accident, and by



all accounts was a very healthy young man. Wen Todd fell, Ms.
Yeary was instructing a student on the other side of the room

and was not close to Todd.

Pursuant to Tenn. Code Ann. 8§ 29-20-101 et seq., Todd s
parents filed an action on his behalf in the Grcuit Court for
Sumer County agai nst the Sumer County Board of Education, as
wel | as Summer County. The Cadorette’'s alleged in their
conplaint, filed on March 3, 1994, that Todd' s injury resulted
fromthe negligence of his teacher. |In accordance with Tenn
Code Ann. § 29-20-307, a bench trial ensued on June 19, 1995. At
trial expert medical testinony indicated that Todd s bl ackout was
the result of reduced blood flowto the brain caused by his stil
pose and | ocked knees. The court found however, that the
Def endants were not negligent as the accident was not
foreseeable. The court dismssed the matter, and this appeal

f ol | owed.

The Negligence of School Oficials in Tennessee

Since the essential facts in this case are not in dispute,
the questions raised by this appeal relate chiefly to the
application of lawto those facts. As the trial court heard this
case wWithout a jury, our review is governed by Tenn. R App. P
13(d) which instructs us to review the record de novo with a
presunption that the trial court’s findings of fact are correct.
Additionally, this Court nust "affirmthe trial court’s decision

unl ess an error of law affecting the result has been conmitted or



unl ess the evidence preponderates against the trial court’s
findings of fact.” Roberts v. Robertson County Bd. of Education,

692 S.W2d 863, 865 (Tenn.App. 1985).

Summer County’s liability in this matter is governed by the
Tennessee Governmental Tort Liability Act, ("TGILA") T.C. A § 29-
20-101 et seqg. In order to establish liability on the part of
Sumer County under the TGILA for any damages in this lawsuit, it
is the Appellant’s burden to prove the follow ng elenments: (1)
the duty of care owed by the Defendant to the Plaintiff; (2)
conduct on the part of the Defendant falling below the applicable
standard of care anounting to a breach of that duty; (3) an
injury or loss; (4) causation in fact; (5) proximte or |egal

cause. Bradshaw v. Daniel, 854 S.W2d 865, 869 (Tenn. 1993).

As to proximate causation a three-pronged test requires
that: (1) the tortfeasor’s conduct nust have been a "substanti al
factor" in bringing about the harm bei ng conpl ai ned of; and (2)
there is no rule or policy that should relieve the wongdoer from
liability because of the manner in which the negligence has
resulted in harm and (3) the harmgiving rise to the action
coul d have reasonably been foreseen or anticipated by a person of
ordinary intelligence and prudence. Md enahan v. Cool ey, 806

S.W2d 767, 775 (Tenn. 1991).

A. Duty

This Court begins its assessnent of negligence clains by



revi ewi ng whet her the defendant owed a duty to the Plaintiff.
Lancaster v. Mntesi, 390 S.W2d 217, 220 (1965). The existence
or non-existence of a duty owed to the Plaintiff by the Defendant
Is entirely a question of law for the court. Bradshaw v. Daniel,
854 S.W2d 865, 869 (Tenn. 1993). If the trial court decides
that a duty exists, "it may proceed to determ ne whet her the
defendant’s actions or failure to act breached this duty and

whet her these actions or inactions were the proxi mate cause of
the plaintiff’s injury."” Roberts v. Robertson County Bd. of

Educ., 692 S.W2d 863, 870 (Tenn.App. 1985).

Wi | e school teachers and administrators have a duty to
supervise their students in order to protect themfrominjury,
the fact that an injury to a student has occurred does not, in
and of itself, prove that a teacher’s supervision was negligent.
See Brackman v. Adrian, 472 S.W2d 735, 739 (Tenn.App. 1971).
Further, "[t]eachers and |ocal school districts are not expected
to be insurers of the safety of students while they are at
school. Roberts v. Robertson County Bd. of Education, 692 S. W 2d
863, 870 (Tenn. App. 1985); citing Ankers v. District School Board

of Pasco Co., 406 So.2d 72,73

Negl i gence can be established only upon a show ng that the
teacher’s or supervisor’s actions anounted to a deviation from
what a reasonabl e and prudent person would do under the sane or
simlar circunstances. See G oce Provision Co. v. Dortch, 350
S.W2d 409, 413 (Tenn. App. 1961). Sinply stated, there is no
liability for the results of an accident that could not have been
foreseen by a reasonably prudent person. Brackman v. Adrian, 472
S.W2d 725, 739 (Tenn. App. 1971). However, an adult’s standard
of care toward children should be tenpered by the recognition of

children’ s inpul siveness and i nexperience. Roberts v. Robertson



County Bd. of Education, 692 S.W2d 863 (Tenn. App. 1985); citing
Townsl ey v. Yellow Cab Co., 237 S.W 58 (1922). W believe that
Ms. Yeary owed Todd Cadorette, as well as all of her pupils, a
duty to act reasonably under the circunstances. More
specifically, in order for Ms. Yeary to discharge this duty she
nmust instruct and supervise her students in a manner which

recogni zes their age and maturity.

After the trial court determ nes that the defendant owed the
plaintiff a duty, then it nust be proven that the defendant’s
actions or inaction constituted a breach of that duty. The
failure of proper supervision of students is not sufficient to
fix liability on the school unless it is also shown that such
failure was the proxi mate cause of the plaintiff’s injuries.
Brackman v. Adrian, 472 S.W2d 735, 739 (Tenn. App. 1971). The
"ultinmate question"” however, and the final elenment of proof in a
negligence action is the issue of causation. Roberts v.
Robertson County Bd. of Education, 692 S.W2d 863, 871 (Tenn. App.

1985). M enahan v. Cooley, 806 S.W2d 767, 774 (Tenn. 1991).

B. Proxi mate Cause

The Suprenme Court of Tennessee has defined proximte

causati on as:

[t] hat act or omi ssion which i mediately causes or
fails to prevent the injury; an act or om ssion

occurring or concurring with another which, if it had



not happened, the injury would not have been inflicted.

Roberts v. Robertson County Bd. of Education, 692 S. W 2d
863, 871 (Tenn.App. 1985); citing Tennessee Trailways, Inc. V.
Ervin, 222 Tenn. 523, 528, 438 S.W2d 733, 735 (1969). As |long as
t he defendant’s conduct is a substantial factor causing the
injury, it need not be the sole cause or even |ast act prior to
the injury. Roberts v. Robertson County Bd. of Education, 692

S.W2d 863 (Tenn. App. 1985).

As this Court stated in Roberts v. Robertson County Bd. of

Educati on:

Foreseeability is an essential elenment of the proof of
proxi mate causation. |If the injury giving rise to the
action could not have been reasonably foreseen or
anticipated, there is no proxi mate cause. However, this
foreseeability requirenment is not so strict as to
require that a defendant nust foresee the exact manner
in which an injury takes place. The requirenent is net
as long as it has been determ ned that the defendant
could foresee, or through the exercise of reasonable
diligence shoul d have foreseen, the general manner in

whi ch the injury occurred.

692 S.W2d 863, 871 (Tenn.App. 1985); citing Watt v.

W nnebago I ndustries, Inc., 566 S.W2d 276, 281 (Tenn.App. 1977).

Further, "[t]he harm nust be foreseeable fromthe vantage
poi nt available to the defendant at the tine that the allegedly
negl i gent conduct occurred. Wngo v. Sumer Co. Bd. of Educ.,

No. 01-A-01-9411-CV-0051, 1995 W. 24133327 (Tenn.App. April 26,



1995). Also, "with specific reference to the conduct of
teachers, we do not inpose upon themthe duty to anticipate or
foresee the hundreds of unexpected student acts that occur daily
in our public schools. Roberts v. Robertson County Bd. of
Education, 692 S.W2d 863 (Tenn. App. 1985); citing Verhel v.

| ndependent School District No. 709, 359 N.W2d 579, 586

(M nn. 1984).

Triers of fact decide negligence cases "in light of their
know edge of how reasonabl e persons act in the sane or simlar
circunstances.” Kelley v. Johnson, 796 S.W2d 155, 158
(Tenn. App. 1990). Their decisions are not only based upon
factual matters but al so on nmi xed considerations of |ogic, conmon
sense, public policy, and precedent. 1d., citing Watt v.

W nnebago Indus., Inc., 556 S.W2d 276, 280 (Tenn. App. 1977).

Finally, "[t]he degree of foreseeability needed to establish
a duty of care decreases in proportion to the magnitude of the
foreseeable harm As the Tennessee Suprene Court stated in

Pittman v. Upjohn Co.:
As the gravity of the possible harmincreases, the
apparent likelihood of its occurrence need be

correspondingly less to generate a duty of precaution.

890 S. W 2d 425, 433 (Tenn. 1994) citing Prosser and Keeton

on the Law of Torts, Sec. 31, at 171 (5th ed. 1984).

C. Analysis



Ms. Yeary taught art classes for 25 years, and studied art
as a college student. In her tenure she estimated that nine-
hundred to one thousand hi gh school students |ike Todd Cadorette
nodel ed on tables in her classroons. M. Yeary testified that
she had never known a subject to faint as Cadorette did. This
court readily concedes, as the trial court did, that proof that a
person acts in a manner that is consistent wth custom or a
| ong-standi ng practice, does not necessarily nmean that their
action is not negligent. Thus, the fact that nodeling on tables
m ght be wi despread practice in high school art classroons in

Tennessee does not prevent us from deci ding she was negligent.

In examning the record we note that the injury in this suit
did not involve a dangerous instrunentality as it did in the
Roberts v. Robertson County Bd. of Education case. In Roberts, a
student was seriously injured when a bit froma drill press
struck himin the head after being inproperly used by an
unsupervi sed classmate. Here, we have an outgoi ng and vi gorously
healthy fifteen year old who volunteered to stand on a table and
nodel for his art class. Their is no evidence that the table was
unsteady, nor is there any proof that Todd Cadorette indicated to
his teacher that he was in any way ill, or physically unable to
performthe task. Even after taking into consideration the fact
that Cadorette stood on a four foot high table, thereby
increasing the "gravity of the possible harm"” we cannot say that
a "falling type injury,” is foreseeable when viewi ng the record

as a whol e.

As to Ms. Yeary's know edge at the tine of the fall the
record contains two statenents indicative of her perception of

the situation. The first was her deposition where she was asked:

Question: "But it’'s your testinony that your general

-O-



conversation to student nodels includes your telling
themto -- what did you say? To |let you know if they

wer e havi ng any probl ens?

Answer: "If they feel anything, but no one has ever done
that, but yes, a child could get up there and feel

faint or sonmething."

At trial Ms. Yeary was asked:

Question: "Wen you instructed Todd to stand up on the
tabl e, you knew that a child could get up there and

faint didn’'t you?

Answer: "Not necessarily, no sir."

The Appel |l ant argues that Ms. Yeary's trial testinony
denonstrates her awareness of the danger posed to Cadorette. W
bel i eve her testinony contenplates the physical possibility of a
fall, but not the reasonable foreseeability or probability
required for liability to result. M. Yeary had been a art
i nstructor for approximately 25 years and had used this technique
t hroughout her tenure. In her experience, nothing |like the
acci dent which injured Cadorette had ever happened to her.

At trial expert nedical testinony explained the phenonena which
caused Todd Cadorette to faint, that is that his | ocked knees
prevented the normal flow of blood to the head. Wile
conprehending this expert testinmony is not too difficult for a
| ayman, we do not think it can be considered to be a matter of

common know edge.

The question of whether Cadorette’ s fall was foreseeable is

a legal one. Thus, after reviewing the record de novo, this Court

-10-



concl udes that the evidence supports the trial court’s finding
that Ms. Yeary was not negligent in permtting Todd Cadorette to
stand on a four foot high table in order to provide a nodel for
an art class. W specifically here state that our decision is
made exclusive of Ms. Yeary's testinony at trial regarding the
practices of art instructors in other school systens near Summer

County.

Concl usi on

The judgnent of the trial court is affirmed. Costs on
appeal are taxed to the Appellants and the case is remanded to

the trial court for any additional proceedings.

SAMJEL L. LEWS, J.

CONCUR:

HENRY F. TCDD, P.J., MS.

WLLIAM C. KCCH, JR., J.
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