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EASTERN SECTI ON

THE ESTATE OF )  C/ A NO.  03A01- 9601- PB- 00031
WI LLI AM WESLEY BURCHFI EL, )

)  SEVI ER PROBATE
Pl a i nt i f f - Appe l l a nt , )

)  HON.  CHARLES S.  SEXTON,
v. )  J UDGE

)
FI RST UNI TED METHODI ST CHURCH )
OF SEVI ERVI LLE,  TENNESSEE; )
THE UNI VERSI TY OF TENNESSEE AT)
KNOXVI LLE;  WALTERS STATE )
COMMUNI TY COLLEGE;  TENNESSEE )
BOARD OF REGENTS OF THE )
UNI VERSI TY AND COMMUNI TY )
COLLEGE SYSTEMS OF TENNESSEE; )
a nd SEVI ER COUNTY,  TENNESSEE. )  REVERSED

)  AND
De f e nda nt s - Appe l l e e s . )  REMANDED

ANNE M.  Mc KI NNEY,  Knoxvi l l e ,  f or  Pl a i nt i f f - Appe l l a nt .

J ERRY H.  Mc CARTER,  Ga t l i nbur g,  f or  De f e nda nt - Appe l l e e ,  Se vi e r
Count y,  Te nne s s e e .

CHRI STI NE MODI SHER,  Na s hvi l l e ,  f or  De f e nda nt s - Appe l l e e s ,
Wa l t e r s  St a t e  Communi t y Col l e ge ,  Te nne s s e e  Boa r d of  Re ge nt s .

BEAUCHAMP E.  BROGAN,  a nd J .  ROBERT WALKER,  Knoxvi l l e ,  f or
Appe l l e e - De f e nda nt ,  The  Uni ve r s i t y  of  Te nne s s e e .
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I n t hi s  a c t i on t o c ons t r ue  a  wi l l ,  t he  Tr i a l  Cour t

de t e r mi ne d t ha t  t he  Wa l t e r s  St a t e  Communi t y Col l e ge ’ s  pr opos a l

t o  bui l d  a  br a nc h c a mpus  woul d me e t  t he  c ondi t i ons  s e t  f or t h

i n t he  Te s t a t or ’ s  wi l l ,  a nd br oa dl y he l d t ha t  ?a ny e xi s t i ng

e nt i t y? unde r  t he  c ont r ol  of  t he  Te nne s s e e  Boa r d of  Re ge nt s

c oul d be  us e d t o  me e t  t he  c ondi t i ons  s e t  f or t h  i n  t he  wi l l .

Wi l l i a m We s l e y Bur c hf i e l  of  Se vi e r vi l l e ,  Se vi e r

Count y,  Te nne s s e e ,  di e d on De c e mbe r  1,  1993,  a nd hi s  wi l l  wa s

a dmi t t e d t o  pr oba t e .

The  di s put e  c onc e r ns  t he  i nt e r pr e t a t i on of  s e c t i on

VI ( B) ( 1)  of  de c e de nt ’ s  wi l l .   I t  r e a ds  i n  pa r t :  

B.   My Tr us t e e  s ha l l  us e  t he  e nt i r e  a mount  of  my
r e s i dua r y e s t a t e  f or  t he  f ol l owi ng pur pos e s  a nd
unde r  t he  f ol l owi ng c ondi t i ons :

1.   To e s t a bl i s h a nd bui l d  a  c ommuni t y c ol l e ge
c a mpus  on a ppr oxi ma t e l y s i xt y- f i ve  ( 65)  a c r e s  of
l a nd wi t hi n t he  c onf i ne s  of  Se vi e r  Count y,  Te nne s s e e
pr ovi de d t he  f ol l owi ng c ondi t i ons  c a n be
a c c ompl i s he d:

( a )  The  c ol l e ge  mus t  be  a n i nde pe nde nt ,  f r e e  
s t a ndi ng a nd s t a t e  s uppor t e d r e gi ona l  c ommuni t y
c ol l e ge  on t he  Se vi e r  Count y c a mpus .  

( b)  Es t a bl i s hme nt  of  t he  Se vi e r  Count y Count y 
c a mpus  s ha l l  be  a ppr ove d a s  a  pa r t  of  t he  St a t e
Uni ve r s i t y  a nd Ca mpommuni t y Col l e ge  Sys t e m a s
gove r ne d by t he  Te nne s s e e  Boa r d of  Re ge nt s .

( c )  Any de c i s i ons  wi t h r e ga r d t o  t he  ope r a t i on 
c ont i nua t i on,  t e r mi na t i on a nd/ or  e s t a bl i s hme nt  a nd
e xpa ns i on a nd de ve l opme nt  of  t he  c ommuni t y c ol l e ge
c a mpus  s ha l l  be  a ppr ove d by t he  Te nne s s e e  Boa r d of
Re ge nt s  a s  a  pa r t  of  t he  St a t e  Uni ve r s i t y  a nd
Communi t y Col l e ge  Sys t e m of  Te nne s s e e .  

( d)  The  Ci t i e s  of  Se vi e r  Count y,  t he  Count y,  
i t s  pr i va t e  c i t i z e ns  a nd ot he r  publ i c  or  pr i va t e
f ounda t i ons  s ha l l  ma t c h on a  dol l a r  f or  dol l a r  ba s i s
t he  a mount  f unde d f or  t hi s  t r us t  t o  be  us e d a s
c ons t r uc t i on f unds  f or  t he  Se vi e r  Count y Ca mpus  of
t he  c ommuni t y c ol l e ge  s ys t e m .  .  .

( h)  I t  i s  my pr e f e r e nc e  t ha t  t he  c ommuni t y
c ol l e ge  c a mpus  be  na me d t he  ?Gr e a t  Smoky Mount a i ns
Communi t y Col l e ge ? or  s ome  s i mi l a r  na me  s ui t a bl e  t o
r e f l e c t  t he  s e nt i me nt s  of  t he  Se vi e r  Count y r e gi on.  
Thi s  r e gi ona l  c onc e pt  woul d pr e c l ude  t he  us e  of  a
na me  l i ke  ?Wa l t e r s ? whi c h doe s  not  r e f l e c t  t he  e nt i r e
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r e gi on.   

The  wi l l  t he n s t a t e s  s houl d t he  ma t c hi ng mone y not

be  r a i s e d wi t hi n t he  a l l ot t e d t i me  a nd a c c or di ng t o  hi s  t e r ms ,

t he  dona t i ons  a r e  t o  be  r e t ur ne d t o  t he  c ont r i but or s .   The

be que s t  woul d t he n go t owa r d c ons t r uc t i ng a  ne w ge ogr a phy

bui l di ng a t  t he  Uni ve r s i t y  of  Te nne s s e e  i n  Knoxvi l l e .   

Wa l t e r s  St a t e  Communi t y Col l e ge  pr opos e d a  pl a n t o

bui l d  a  br a nc h c a mpus  i n  Se vi e r vi l l e ,  a nd i ns i s t s  t ha t  i t s

pl a n qua l i f i e d i t  t o  r e c e i ve  t he  be que s t .   The  Tr i a l  Cour t

de t e r mi ne d t he  wi l l  di d not  r e qui r e  t he  e s t a bl i s hme nt  of  a  ne w

c ommuni t y c ol l e ge .   He  f ound t ha t  a ny e xi s t i ng s c hool  unde r

t he  c ont r ol  of  t he  Te nne s s e e  Boa r d of  Re ge nt s  c oul d us e  t he

e s t a t e  t o  bui l d  a  Se vi e r  Count y c a mpus ,  a nd i nt e r pr e t e d t he

phr a s e  ?t he  c ol l e ge  s ha l l  be  i nde pe nde nt ,  f r e e  s t a ndi ng 

.  .  . ? a s  a  r e f e r e nc e  t o  t he  s c hool  a c c e pt i ng t he  gi f t ,  not  a s

a  de s c r i pt i on of  a  ne w i ns t i t ut i on t ha t  woul d be  c r e a t e d.   

The  ba s i c  r ul e  i n  t he  c ons t r uc t i on of  wi l l s  i s  f or

t he  c our t  t o  de t e r mi ne  t he  i nt e nt  of  t he  t e s t a t or s .   St i c k l e y

v .  Car mi c hae l ,  850 S. W. 2d 127 ( Te nn.  1992) .   The  Exe c ut or

ur ge s  t he  c our t  t o  he a r  e vi de nc e  t ha t  woul d c l a r i f y  t ha t

i nt e nt .   He  wi s he s  t o of f e r  t e s t i mony of  Bur c hf i e l ’ s  f a mi l y

a nd f r i e nds  who i ns i s t  t ha t  de c e de nt  di d not  wa nt  hi s  mone y

us e d f or  a  br a nc h c a mpus  of  Wa l t e r s  St a t e .

Pa r ol e  e vi de nc e  i s  a dmi s s i bl e  t o  e xpl a i n a  l a t e nt

a mbi gui t y .  St i c k l e y .   A l a t e nt  a mbi gui t y  i s  f ound whe r e  

t he  e qui voc a l i t y  of  e xpr e s s i on or  obs c ur i t y  of
i nt e nt i on doe s  not  a r i s e  f r om t he  wor ds  t he ms e l ve s ,
but  f r om t he  a mbi guous  s t a t e  of  e xt r i ns i c
c i r c ums t a nc e s  t o  whi c h t he  wor ds  of  t he  i ns t r ume nt
r e f e r ,  a nd whi c h i s  s us c e pt i bl e  of  e xpl a na t i on by
t he  me r e  de ve l opme nt  of  e xt r a ne ous  f a c t s ,  wi t hout
a l t e r i ng or  a ddi ng t o  t he  wr i t t e n l a ngua ge ,  or
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r e qui r i ng mor e  t o  be  unde r s t ood t he r e by t ha n wi l l
f a i r l y  c ompor t  wi t h t he  or di na r y or  l e ga l  s e ns e  of
t he  wor ds  a nd phr a s e s  ma de  us e  of .  

We at he r he ad v .  Se we l l ,  28 Te nn.  ( 9  Humph. )  272,  295 ( 1848) .   

A pa t e nt  a mbi gui t y ,  f or  whi c h e xt r i ns i c  e vi de nc e  i s

not  a dmi s s i bl e ,  i s  one  whi c h i s  

pr oduc e d by t he  unc e r t a i nt y,  c ont r a di c t or i ne s s ,  or
de f i c i e nc y of  t he  l a ngua ge  of  a n i ns t r ume nt ,  s o t ha t
no di s c ove r y of  f a c t s ,  or  pr oof  of  de c l a r a t i ons ,  c a n
r e s t or e  t he  doubt f ul  or  s mot he r e d s e ns e  wi t hout
a ddi ng i de a s  whi c h t he  a c t ua l  wor ds  wi l l  not
t he ms e l ve s  s us t a i n.  .  .  a mbi gui t y t ha t  ma y be
r e move d by pa r ol  e vi de nc e  i s  not  a  doubt  t hr own upon
t he  i nt e nt i on of  t he  pa r t y  i n  t he  i ns t r ume nt  by
e xt r i ns i c  pr oof  t e ndi ng t o  s how a n i nt e nt i on
di f f e r e nt  f r om t ha t  ma ni f e s t e d by t he  wor ds  of  t he
i ns t r ume nt .   I t  mus t  gr ow out  of  t he  que s t i on of
i de nt i f yi ng t he  pe r s on or  s ubj e c t  me nt i one d i n  t he
i ns t r ume nt .

  I d .

Anot he r  e xpl a na t i on of  t he  di f f e r e nc e  i s  s t a t e d i n

Ame r i c a n J ur i s pr ude nc e :

A ?pa t e nt ? a mbi gui t y .  .  .  i s  one  whi c h
a ppe a r s  upon t he  f a c e  of  t he  i ns t r ume nt ,  a s ,
f or  e xa mpl e ,  a  be que s t  t o  ?s ome ? of  t he  s i x
c hi l dr e n of  t he  t e s t a t or ’ s  br ot he r ;  whi l e  a
?l a t e nt ? a mbi gui t y  i s  one  whi c h i s  not
di s c ove r a bl e  f r om a  pe r us a l  of  t he  wi l l  but
whi c h a ppe a r s  upon c ons i de r a t i on of  t he
e xt r i ns i c  c i r c ums t a nc e s ,  a s ,  f or  e xa mpl e ,  a
be que s t  t o  ?my c ous i n J ohn, ? i t  a ppe a r i ng
t ha t  t he  t e s t a t or  ha s  t wo or  mor e  c ous i ns
na me d J ohn.

80 AmJ ur  2d §1281 ( 1975) .

The  l a c k of  c l a r i t y i n t hi s  c a s e  i s  due  t o t he  t e r ms

us e d by t he  Te s t a t or .   The  a mbi gui t y  i s  c r e a t e d by hi s

a l t e r na t i ng r e f e r e nc e s  t o  a  ?c ommuni t y c ol l e ge , ? ?c ommuni t y

c ol l e ge  c a mpus , ? a nd ?c ommuni t y c ol l e ge  on t he  Se vi e r  Count y

c a mpus . ?  Due  t o  t he  ?unc e r t a i nt y,  c ont r a di c t or i ne s s ,  or

de f i c i e nc y of  t he  l a ngua ge , ? t he  a mbi gui t y  i s  pa t e nt .  

We at he r he ad .   Ext r i ns i c  e vi de nc e  i s  not  a dmi s s i bl e  t o e xpl a i n
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hi s  us e  of  l a ngua ge .   I d .

The  c ons t r uc t i on of  t he  wi l l  i s  a  que s t i on of  l a w

f or  t he  c our t .   Pr e s l e y  v .  Hank s ,  782 S. W. 2d 482,  487 ( Te nn.

App.  1989) .   The  s t a nda r d of  r e vi e w f or  t he  a ppe l l a t e  c our t  i s

de  nov o  wi t h  no pr e s umpt i on of  c or r e c t ne s s .   T. R. A. P.  13( d) .

The  wi l l  s t a t e s  t ha t  t he  e s t a t e  i s  t o  be  us e d t o

bui l d  a  ?c ommuni t y c ol l e ge  c a mpus . ?  I n  s ubs e que nt  s e c t i ons ,

t he  wi l l  r e f e r s  t o ?t he  c ol l e ge , ? t he  ?Se vi e r  Count y c a mpus ? a nd

?t he  Se vi e r  Count y Ca mpus  of  t he  c ommuni t y c ol l e ge  s ys t e m. ?  I n

c ommon pa r l a nc e ,  t he  wor d ?c a mpus ? i s  us e d t o  me a n l oc a t i on of

a  s c hool .   I t  i s  not  ne c e s s a r y s ynonymous  wi t h ?c ol l e ge , ? whi c h

r e f e r s  t o  t he  br oa de r  i ns t i t ut i on of  l e a r ni ng.   The  us e  of

?c a mpus ? woul d s e e m t o a c knowl e dge  t ha t  t hi s  ne w c r e a t i on c oul d

be  one  of  ma ny l oc a t i ons  of  a  c ol l e ge .   The  Boa r d of  Re ge nt s  

t a ke s  t hi s  pos i t i on a nd a l s o a r gue s  t ha t  t he  s pe c i f i c a t i on i n

t he  wi l l  t o  s i xt y- f i ve  a c r e s  of  l a nd i n  Se vi e r  Count y i s  a

r e f e r e nc e  t o  l a nd r e c e nt l y  gi ve n t o  Wa l t e r s  St a t e .   The y

f ur t he r  i ns i s t ,  e c hoi ng t he  r e a s oni ng of  t he  t r i a l  c our t ,  t ha t

t he  phr a s e  ?i nde pe nde nt ,  f r e e - s t a ndi ng,  s t a t e - s uppor t e d

c ommuni t y c ol l e ge ? r e f e r s  t o  t he  c ol l e ge  whi c h bui l ds  t he  ne w

s c hool ,  not  t he  ne w s c hool  i t s e l f .  

Howe ve r ,  t he  us e  of  ?c a mpus ? wa s  me a nt  t o  e mpha s i z e

t he  i mpor t a nc e  of  s i t i ng t he  ne w i ns t i t ut i on i n  Se vi e r  Count y.  

The  una r t f ul  wor di ng c a nnot  obs c ur e  t he  di r e c t i ve  t ha t  t he

c ol l e ge  be  ?i nde pe nde nt ? a nd ?f r e e  s t a ndi ng. ? Cont r a r y t o  t he

Boa r d’ s  a r gume nt  a nd t he  i nt e r pr e t a t i on of  t he  Tr i a l  Cour t ,

t he r e  i s  no i ndi c a t i on t ha t  t he s e  t e r ms  r e f e r r e d t o  t he  s c hool

whi c h woul d bui l d  t he  c a mpus .   The s e  t e r ms ,  l i ke  a l l

c ondi t i ons  i n t hi s  s e c t i on of  t he  wi l l ,  a ppe a r  t o r e f e r  t o a
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ne w i ns t i t ut i on.   Thi s  us e  of  ?i nde pe nde nt ? a nd ?f r e e  s t a ndi ng?

i ndi c a t e  t ha t  t he  Te s t a t or  i nt e nde d t o  c r e a t e  mor e  t ha n a n

a f f i l i a t e d br a nc h of  a  l a r ge r  e nt i t y .   The y de mons t r a t e  t ha t

t he  Te s t a t or  wa nt e d a  ne w c ommuni t y c ol l e ge  t o  be  e s t a bl i s he d.  

Thi s  i nt e r pr e t a t i on i s  f ur t he r  s uppor t e d by hi s  i de nt i f i c a t i on

of  t he  na me  ?Wa l t e r s ? a s  i na ppr opr i a t e  f or  hi s  c ol l e ge .   An

i ndi c a t i on t ha t  he  di d not  a nt i c i pa t e  t he  c ol l e ge  t o  be  a  pa r t

of  Wa l t e r s  St a t e ,  but  he  wa s  c ont e mpl a t i ng a  t ype  of

i ns t i t ut i on a na l ogous  t o Wa l t e r s  St a t e .   Hi s  c hoi c e  of  ?Gr e a t

Smoky Mount a i ns  Communi t y Col l e ge ? a s  a n e xa mpl e  of  a n

a ppr opr i a t e  na me  be l i e s  hi s  i nt e nt  t ha t  hi s  e s t a t e  be  us e d t o

c r e a t e  not  a  br a nc h c a mpus ,  but  a  ne w c ommuni t y c ol l e ge .   Thi s

i nt e nt  i s  r e i nf or c e d by t he  c ommuni t y c ol l e ge  c onc e pt . 1  

Couns e l  f or  t he  Boa r d a r gue s  t ha t  t he  Boa r d i s  powe r l e s s

t o c r e a t e  a ddi t i ona l  r e gi ona l  c ommuni t y c ol l e ge s .   Whi l e  t hi s

i s  t r ue ,  i t  wa s  l i ke wi s e  powe r l e s s  t o c r e a t e  a l l  of  t he

r e gi ona l  c ol l e ge s  whi c h now e xi s t  i n  t hi s  St a t e .

We  c onc l ude  t ha t  t he  Tr i a l  Cour t ’ s  de t e r mi na t i on

t ha t  Wa l t e r s  St a t e ’ s  pr opos a l  qua l i f i e d f or  t he  be que s t  wa s  i n

e r r or ,  a nd we  r e ve r s e  t he  Tr i a l  Cour t ’ s  j udgme nt  a nd r e ma nd

f or  f ur t he r  pr oc e e di ngs  c ons i s t e nt  wi t h t hi s  opi ni on.   The

c os t  of  t he  a ppe a l  i s  a s s e s s e d t o  t he  Es t a t e .

________________________
He r s c he l  P.  Fr a nks ,  J .
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CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cl i f f or d E.  Sa nde r s ,  Sp. J .


