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In this appeal, we are asked to decide if an insurer is
obligated to pay its insured' s attorney a fee for collecting the
i nsurer's subrogation interest. Under the facts of this case, we
find the insurer is not obligated for the attorney's fee, and

reverse the trial court's holding to the contrary.

Beaul i eu of Anerica, Inc. (Beaulieu), as the enployer
of appellee Mark A. Teegardin, nade health benefits available to
Teegardin and his wife, the appellee Rashell (Shelly) Teegardin,
under the conpany's self-insurance program Ms. Teegardin was
i nvolved in an autonobil e accident on January 27, 1994, as a
result of which Beaulieu paid nedical expenses totaling
$4,087.37. The original conmplaint filed by the Teegardins in
this case sought to recover damages against the parties allegedly
responsible for the accident.® The tort action was settled for
$11,500. Following the settlement, Beaulieu was allowed to
intervene to assert a subrogation claimfor the benefits paid on

behal f of Ms. Teegardin.

The Teegardi ns sought to have Beaulieu's recovery
reduced by their attorney's one-third contingent fee. They
claimed that there was an express contract regarding the recovery
of Beaulieu's subrogation interest. 1In the alternative, they
argued that there was an inplied contract between the parties, or

that their attorney was entitled to a fee under a theory of

The original defendants are not involved in this appeal.
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guantum nmeruit. The trial court held that the Teegardins
attorney was entitled to a one-third contingent fee and reduced
Beaul i eu's recovery by $1,360.45°. On this appeal, the appellant
Beaul i eu raises the issue of whether the trial court erred in
awardi ng an attorney's fee, contending that no contract, express
or inplied, existed between it and the appellees' attorney®. The
appel | ees contend this appeal is frivolous and also raise the

foll owi ng new i ssue®, taken verbatimfromtheir brief:

| s the subrogation/rei nbursenent clause upon
whi ch I ntervenor/ Appel l ant relies vague,

anbi guous, unconsci onabl e, and unenforceabl e
as a matter of substantive Tennessee | aw?

The Teegardins filed their tort action on March 1
1994. On March 7, 1994, Beaulieu sent the Teegardins a letter,

stating as foll ows:

Under the provisions of the Beaulieu of
America, Inc. Health and Wl fare Plan, the
Plan is entitled to recover any anounts it
pays when an injury or illness arises from
actions that are caused by a third party.
However, the Plan is prepared to honor the
clainm(s) provided that you sign this
agreenent. Before any paynent can be nade,

2one-third of the recovery is $1,362.46. There is no explanation in the
record for the small discrepancy.

Beaul i eu rai sed several other issues. In view of our disposition of
its main issue, we do not find it necessary to reach the other issues

“The appel l ees state other issues in their brief but they are nerely
restatenments of the main issue raised by the appell ant.
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the follow ng statenment nust be conpl eted and
submtted to the office of Conbi ned

Adm ni strative Services. Plan Section 10. 10,
whi ch explains the Plan's recovery rights, is
at t ached.

On March 10, 1994, the Teegardins' attorney, John D. Barry,

a response to Beaulieu's letter. His letter stated, inits

entirety,

as foll ows:

Encl osed pl ease find the executed infornmation
sheet regarding Shelly Teegardin's acci dent
of January 27, 1994. The undersigned is
acting as attorney for the Teegardins in this
matter. |If you should have any questi ons,

pl ease do not hesitate to contact ne.

The Teegardi ns signed the statenent, which provided that "I

acknow edge recei pt of Section 10.10 of the Pl an Docunent

entitled Third Party Recovery and agree to its provisions."

Beaulieu's letter of March 7,

response,

Section 10.10 of the Plan Document, enclosed with

stated in relevant part as foll ows:

If the Plan pays benefits to or on behal f of
a covered enpl oyee or covered dependent, and
the covered enpl oyee or covered dependent

: recovers or is entitled to recover from
[sic] any anmpbunt fromany third party because
of or arising out of the illness or injury
for which benefits were paid, the Plan shal
be entitled to recover the anount of any such
recovery realized, up to the amount of
benefits paid by the Plan, regardl ess of how
the recovery is characterized. Sources of
the covered enpl oyee's or covered dependent's
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1994, and returned with Barry'
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recovery include, but are not limted to, any
l[iability or autonobile insurer of any type
whet her or not issued to the covered enpl oyee
or covered dependent or any third party or
tortfeasor responsible for causing the injury
of illness for which the Plan paid benefits.
The Plan's rights under this Section 10.10
may be enforced through rei nbursenent,

assi gnment, subrogation, or by any other

| egal | y accept abl e neans.

* * *

The Plan can al so recover any expenses it
incurs to enforce its rights under this
section, including but not limted to, any
attorney's fees it incurs to enforce its
rights, and any fees and costs associ at ed
with litigation. The Plan will not bear any
cost of suit or attorney's fees incurred by
the covered enpl oyee or any covered
dependent .

After receiving Barry's response and the signed
statenent, Beaulieu paid Ms. Teegardin's nedi cal expenses. The
next correspondence between the parties was on June 20, 1994,

when Beaulieu sent a letter to Barry, stating,

[ Beaul i eu has] a signed subrogation agreenent
fromyour client, Shelly Teegardin. As you
know, Ms. Teegardin incurred nedical expenses
due to a notor vehicular accident. This

of fice has had no communi cations from you
concerning the status of this claim

Pl ease provide a status report and when we
shoul d expect to receive rei nbursenent for
t he nedical clains paid on behalf of M.
Teegar di n.

Barry's response, nailed June 29, 1994, stated as foll ows:



Pl ease be advised that we have filed suit

against M. Dennis Austin and the
corporation we believe to be his enpl oyer,
TACC, I nc.

Pl ease advise us if you desire that we
represent your interests in connection with
recovery of paynents you have made on behal f
of Ms. Teegardin pursuant to your health and
hospitalization contract. |If you should
desire that we represent your interests in
connection with recovery of those itens of

t he defendants, our fee for doing so would be
33 1/3 of the anmpbunt we recover on your
behalf. If you do not desire to engage us
under such arrangenent, you nay want to

sel ect another firmto intervene on behal f of
your conpany to protect its interests.

Beaulieu clains that it never received this letter. Whether it

did or not is not material to our resolution of this case.

Beaul ieu sent the following letter to Barry on Novenber

7, 1994:

As you know, [Beaulieu has] a subrogation
agreenent with the Teegardins for charges
incurred as a result of a notor vehicle
accident. The Teegardins agreed to rei nmburse
[us] for all charges paid on their behalf.
Furt hernore, they understood the Plan would
not pay for any |egal expenses they m ght

i ncur.

Pl ease discuss this with your clients and
assi st themin honoring their agreenent.

[ Beaul ieu] maintains a very strong position
concerning its rights under this plan

provi sion and enforces those rights.

As of this date, this plan has paid $4, 087.37
toward nedi cal expenses on behalf of Shelly
Teegardin. [Beaulieu] fully expects to be



rei nbursed the full amount. Any fees for
your services are the responsibility of the
I nsur ed.

The parties to the original action settled the
Teegardins' claimfor $11,500, and on Decenber 12, 1994, an order
of conprom se and di sm ssal was entered. The next day, Barry

sent Beaulieu another letter, which stated as foll ows:

The settl enent of the Teegardin's claimhas
now been acconpl i shed.

* * *

As | earlier advised you, this recovery was
made on behal f of your conpany pursuant to ny
letter of June 29, 1994. The Teegardins did
not participate in the settlenent that

i nvol ves your claimof $4,087.37, nor did
this firmcollect any fee fromthe Teegardins
for that anount of recovery.

This firmbelieves it is entitled to a fee
fromyour conpany for the recovery it has
made on behal f of your conpany as outlined in
ny letter of June 29. In order to protect

your interest and that of this firm we have
| odged that sumin the registry of the Court.

Beaul i eu opposed the reduction of its recovery to allow a fee for

Barry.

The trial court found that "counsel for plaintiffs in
this cause is entitled to an attorney's fee upon the $4, 087. 37
for services and tinme expended in produci ng and preserving that
fund.” No reason for this finding was set forth in the order. A

heari ng was schedul ed to determ ne the anount of the fee, after



whi ch an order was entered awarding an attorney's fee in the
amount of $1, 360.45, and directing the clerk to disburse the

f unds.

There are no disputed material facts. This being the
case, no presunption of correctness attaches to the trial court's
judgnment. Union Carbide Corp. v. Huddl eston, 854 S.W2d 87, 91

(Tenn. 1993). W are dealing with a question of |aw

On several occasions, the appellate courts of this
state have addressed the issue of whether an insurer is obligated
to pay a fee to an insured's attorney for the collection of the
insurer's subrogation interest. The principles set forth in the
cases of Tennessee Farners Mut. Ins. Co. v. Pritchett, 391 S. W 2d
671 (Tenn. App. 1964), Travelers Ins. Co. v. Wllians, 541 S W 2d
587 (Tenn. 1976), Modtors Ins. Corp. v. Bl akenore, 584 S.W2d 204
(Tenn. App. 1978), and Boston, Bates & Holt v. Tennessee Farners
Mut. Ins. Co., 857 S.W2d 32 (Tenn. 1993), provide the necessary

gui dance for the resolution of the instant case.

In Tennessee Farnmers Mut. Ins. Co., an insurer was held
liable for an attorney's fee in the anount of one-third of the
subrogation interest. In that case, the insurer had been
i nformed by the insurance conpany for the defendant in the

underlying tort action that



[d]ue to the fact that your insured was
injured and is represented, we anticipate
this settlenent wll be pending for quite
sone time, but we shall keep your subrogation
interests in mnd when a final settlenent is
made wi th your insured.

Tennessee Farnmers Mut. Ins. Co., 391 S.W2d at 674 (enphasis in
original). A representative of the insurer had called the
insured's attorney and requested that he forward the insurer's
subrogation i nterest when the claimwas settled. Id. at 672.

The Chancel | or found that

this case is another glaring exanple of an
i nsurance conpany sitting back on its
haunches, doing nothing and waiting to get
its share of a claimprocured by attorneys,
but not wanting to pay its share of an
attorney's fee.

ld. at 674. The Court of Appeals agreed, finding that

[i]t is fundanental that one cannot sit
silently and permt another, who obviously
expects to be paid, to performval uable
services for himand then not be liable for
t he reasonabl e val ue thereof.

ld. at 675.

The Suprene Court reached a simlar result in the
Boston, Bates & Holt case. In that case, a representative of the
insurer, after being advised that its insured had representation,

told the insured' s attorney "not to forget [Tennessee Farners'



subrogation clain." 857 S.W2d at 34 (brackets in original).
The Suprenme Court found "a classic exanple of inplied contract”
and held that the insurer's request, along with its equivocal
response to the notice fromthe insured' s attorney that he was
providing representation in the case, conpelled the conclusion

that the insurer was liable for the attorney's fee. 1d. at 35.

The Suprene Court was presented with the sanme issue,
but a different factual scenario, in the case of Travelers Ins.
Co. v. Wllianms, 541 S.W2d 587 (Tenn. 1976). In that case, the
Insurer notified the tortfeasor's insurance conpany of its
subrogation claimand stated that it would "handle (its) own
subrogation." 1d. at 588. The Suprene Court held that since the
i nsurer had provided notice that protection of its subrogation
ri ght was not necessary, the insured's attorney "acted as a

vol unteer," and was not entitled to a fee for collection of the

subrogation interest. Id. at 591.

The Court of Appeals followed the Travelers Ins. Co.
hol ding two years later in Mdtors Ins. Corp. v. Blakenore, 584
S.W2d 204 (Tenn.App. 1978). In that case the insurer, after
payi ng the insured' s property damage claim sent a letter to the

insured's attorney, stating that

[alny | egal action for property damage that
you find it necessary to initiate on behal f
of your client should be linmted to his
collision deductible. Please let us know if
it becones necessary to file suit.

10



Id. at 205. The court in Mdtors Ins. Corp. found the Travelers

Ins. Co. case controlling, stating,

[b]y following the ruling in Travelers, this
court nust determ ne that there was no
contract between Mdtors and [the insured's
attorney], either expressed, inplied or
quasi, and that [the attorney] acted as a
vol unt eer.

Id. at 208.

Turning now to the instant case, we also find the
Suprene Court's holding in Travelers Ins. Co. to be controlling.
We further find that the Tennessee Farnmers Mut. Ins. Co. and
Boston, Bates & Holt cases are factually distinguishable. The

rel evant inquiry was succinctly stated in Travelers Ins. Co.:

[Whether or not an attorney is entitled to
collect fromthe insurer a fee with respect
to a subrogation cl ai mdepends upon whet her
an express or inplied contract or a quasi
contractual relation exists between them

541 S.W2d at 590. Thus, we apply fundanmental principles of
contract | aw to determ ne whether the comuni cations between the
parties in this case were such as to create a contractua

rel ati onshi p between them
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In this regard, the letter of June 29, 1994, from Barry
to Beaulieu is particularly significant. |t stated, in pertinent

part, as foll ows:

Pl ease advise us if you desire that we
represent your interests in connection with
recovery of paynments you have made . . . If
you shoul d desire that we represent your
interests, . . . our fee for doing so wuld
be 33 1/3 of the anbunt we recover on your
behal f.

(Enphasi s added). W would nmake two observations about this

|l etter, both of which hold true regardl ess of whether Beaulieu
received this correspondence. First, it denonstrates that Barry
understood there was no agreenent between the parties prior to
the witing of the letter. |If there had been, there would have
been no need for the inquiry clearly expressed in that letter.
Second, by its express terns, the letter required an affirmative
response fromBeaulieu in the nature of an acceptance of the
attorney's offer. The appell ees acknowl edge that Beaulieu did

not respond to Barry's proposition.

What Barry did receive was Beaulieu' s letter of
Novenber 7, 1994, which should have erased any possi bl e doubt as

to Beaulieu' s position:

As of this date, this plan has paid $4, 087.37
toward nedi cal expenses on behal f of Shelly
Teegardin. [Beaulieu] fully expects to be
rei nbursed the full anmount. Any fees for
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your services are the responsibility of the
i nsur ed.

(Enphasi s added). This letter was sent nore than a nonth before
the order of conprom se and settlenment was entered. It is clear
that no express contract existed for Barry's | ega

representation

Regardi ng the appell ees' assertion of an inplied
contract, or a quasi-contractual relationship, the foll ow ng

words of the Travelers Ins. Co. case are instructive:

A prom se cannot be inplied in fact in the
face of a declaration to the contrary by the
party to be charged. Any authority which the
i nsured m ght otherw se have had to direct
his attorney to prosecute the subrogation

cl ai mwas expressly revoked.

Nei t her do we find evidence of unjust
enrichnment of the insurer fromthe services
of the insured' s attorney upon which a quasi
or constructive contractual duty could be
based. In our view, one is not unjustly
enriched by a benefit 'forced upon' himas a
result of services voluntarily and

of ficiously perfornmed by another who has been
expressly infornmed by the alleged prom sor
that his services are not desired.

541 S.W2d at 590. We find, as did the court in Travelers Ins.
Co., that the insured's attorney acted as a volunteer as to the

subrogation claim
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We now address briefly the issue raised by the
appel l ees. We have read the appellees' brief carefully severa
times, and conclude their argunent that the provisions of Section
10.10 of the Plan Docunent are "anbi guous"” and "unconsci onabl e"
anount in essence to an assertion that the Teegardi ns shoul d not
be held liable for an attorney's fee for tinme and energy expended
pursuant to recovering Beaulieu s subrogation interest. This
argunent is nmoot in |light of our holding that the Teegardins'

attorney acted as a volunteer regarding Beaulieu' s claim

As is obvious fromour holding, we do not find

Beaul i eu' s appeal to be frivol ous.

For the aforenentioned reasons, we reverse the judgnent
of the trial court. This case is remanded to the trial court for
the entry of an order directing disbursal of the $1,360.45 in
guestion to Beaulieu and taxing costs below relative to this
di spute to the appellees. Costs on appeal are also taxed and

assessed to the appell ees.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.
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Her sche

P. Franks,

J.
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