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This case originated froma conplaint by Donald L.
Tatum and Dorothy R Tatum agai nst Vertis J. Wrsham for specific

performance of a |l and sal e agreenent and damages. M. and Ms.



Tatum anended their conplaint to join Freda Johnson Mchel, a
second nortgage hol der of the subject property. Thereafter, M.
M chel filed a cross-clai magainst Ms. Worsham principally
seeking a determ nation of the balance owi ng on the second

nort gage which was in dispute.

Ms. Wbrsham appeal s a judgnent of the Ham | ton County
Chancery Court granting specific performance of a | and sale
contract and damages resulting fromthe breach of that contract
in favor of M. and Ms. Tatum M. W rsham al so appeal s a
decree determ ni ng the bal ance owed on the second nortgage and

granting her attorney's fees.

The followng is a summary of the Chancellor's findings
of fact which are acconpani ed by a presunption of correctness.

Rul e 13(d) of the Tennessee Rul es of Appellate Procedure.

Ms. Worsham acquired the property that is the subject
of this dispute from Freda Johnson (now Freda M chel) in 1993.
At that tine, Ms. Mchel, who now resides in Florida, held a
second nortgage on the property. On Novenber 13, 1993, M.
Wrshamentered into a Real Estate Sal es Agreenent with M. and
Ms. Tatum The Agreenent provided in pertinent part the

fol | ow ng:

4. Should we wongfully fail or refuse to carry out
the ternms of this agreenent, the Sellers shall have the
right (1) to elect to declare this contract cancell ed,
in which event the anpbunt deposited may be retai ned by



them as |iquidated danmages, or (2) elect to affirmthis
contract and enforce its specific performance or
recover damages for its breach. In this case, the
deposit shall be retained to apply on the sale price or
on the damages recovered.

9. Should this offer be accepted by the sellers, the
parties hereto agree to close the purchase 12-27-93.

15. In event of the default of either party hereto,
and litigation ensues, a reasonable attorney's fee
shall be included in the damages of the non-defaulting
party, recoverable together with any court costs.
The contract al so provided that Ms. Wrsham woul d nake repairs

requi red by an FHA appraisal and supply a wood infestation

cl earance letter.

The Tatuns were unable to obtain the necessary
financi ng by Decenber 27, 1993. Thus, the closing did not take
pl ace on that date. But the parties negotiated further and at
|l east inplicitly agreed to close the sale on January 28, 1994.
The Tatuns attended the closing on the proper date, as did M.
Wrsham Ms. Wrsham asserted that the only reason she attended
was because she was threatened with a law suit by counsel for the

Tatuns if she failed to attend.

At the closing, Ms. Wirshamrefused to close the sale
because there was a dispute as to the anbunt she owed on the
nortgage held by Ms. Mchel. M. Mchel was residing in Florida

and did not attend the cl osing.

Thereafter, the Tatums brought this suit agai nst Ms.

Wrsham requesting the Trial Court to order specific performance



of their contract. M. Wrshamfiled a cross-clai magainst M.
M chel seeking a determ nation of the anbunt owed on the nortgage

held by Ms. Mchel. M. M chel counter-clai nmed.

The Chancellor found that Ms. Wrsham had acted
unreasonably by failing to close the sale and was in breach of
their agreenent. Specifically, the Chancellor stated, "the
appropriate thing to do and the proper thing to do was to go
forward with the closing and escrow any di sputed anount so that
at sone time later Ms. Worsham and Ms. M chel can resolve
what ever differences they have either between them or through the
appropriate action.” The Chancellor granted specific perfornmance
of the contract, as well as nonetary damages, in favor of the
Tatunms and ordered that a closing take place on July 12, 1994.
The Chancellor also directed that a determ nation be nade as to
the value of Ms. Mchel's nortgage and awarded attorney's fees to
Ms. Mchel. As to the disputed portion of the debt, the
Chancel | or ordered that they be placed in escrow until the Court

made a determ nation of the anpbunt owed.

Ms. Worsham rai ses seven issues on appeal, four as to
M. and Ms. Tatumand three as to Ms. Mchel. W wll address

each in turn

Ms. Worsham first argues that the Trial Court erred in
failing to find that the Tatumlis had breached the | and sal es

contract by being unable to close the contract on Decenber 27,



1993, or, alternatively, that the contract had expired on that
date. Essentially, Ms. Worshamis arguing that tine was of the
essence of the contract, and by failing to be able to cl ose on
the date specified in the contract, the Tatuns term nated the

contract.

The Chancell or found that tinme was not specifically
made of the essence by the terns of the agreenent. He reasoned
t hat al t hough the agreenent provided a date for closing, it did
not specify what woul d happen if that the sale was not closed by

t hat dat e.

We agree with the Chancellor that time was not of the
essence of this contract. It is the law in Tennessee that tine
is not of the essence of the contract unless specifically nmade of
the essence by the | anguage of the contract or inferred as such
by the intent of the parties as expressed in their contract.

Commerce Street Co. v. Goodyear Tire & Rubber Co., 31 Tenn. App.

314, 215 S .W2d 4 (1948). M. Wrsham argues that the tinme of
performance was fixed by the contract at Decenber 27, 1993.

G ven the fact that the parties continued to negotiate the sale
after that date and the fact that the contract did not state that
the contract would termnate if the sale was not cl osed by that
date, we agree with the Chancell or and are unable to concl ude
that time was nmade of the essence by the parties in their

contract or by their actions.



Next, Ms. Worsham argues that the Trial Court erred by
ruling that she had breached the contract by refusing to close
the sale on January 28, 1994. The Chancellor found that M.

Wor sham had act ed unreasonably when she refused to cl ose because
t he amount due on the M chel nortgage was disputed. The
Chancel | or stated, as already noted, that the appropriate thing
to do would be to place the disputed funds in escrow and conti nue
with the closing. This position was supported by the testinony
of the closing agent present when the parties were to close on

January 28.

Next, Ms. Worsham asserts that for various reasons,
speci fic performance shoul d not have been granted in this case.
First, Ms. Wrsham argues that the property at issue was not
uni que and that an award of damages woul d have been an adequate
remedy. In doing so Ms. Wirsham has offered proof that there was
ot her properties in the area of the subject property that were of

simlar value and which had sim |l ar characteristics.

We believe that Ms. Wirsham m sconstrues the | aw of
specific performance. "[S]pecific performance is regarded as
appropriate when dealing with contracts for the conveyance of
real property because real property is unique, and nore often
than not, an award of damages is sinply not an adequate renedy."

GRWENterprises, Inc. v. Davis, 797 S.W2d 606 (Tenn. App. 1990).

As evident from her attenpts to prove that the subject property

is not unique, Ms. Wirsham does not realize that by its very



nature, real property is unique. She points to no exanple of a
Tennessee court finding, explicitly or inplicitly, that a piece
of real property was not unique. W are not prepared to nake
such a finding regarding the property that is the subject of this

di spute.

The Chancel |l or made specific findings that this
property was indeed unique as to the Tatuns because it was
| ocated across the street froma golf course where M. Tatum

pl ays regularly and was reasonably priced.

However, we do not hold that because real property is
uni que specific performance is always an avail abl e renedy. M.
Worsham correctly cites authority for the rule that specific
per f ormance shoul d not be granted where it would produce a harsh,

i nequi tabl e, or oppressive result. Colonial Funeral Hone, |nc.

v. Harold B. Glnore, et al., an unpublished opinion of this

Court, filed in Nashville on Septenber 23, 1994. |In Col oni al
Funeral Home, this Court denied specific performance of a
contract for the sale of real property where an elderly seller,
not represented by counsel, granted an interest-free, unsecured,
nonr ecourse prom ssory note to the purchaser to finance the sale.
Ms. Wbrsham points to no evidence that the result would be harsh
oppressive or inequitable should specific performance be granted.
Thus, we hold that the Chancellor ruled correctly in finding
specific performance to be the appropriate renedy in the present

si tuation.



Ms. Worsham al so asserts that the Chancellor erred in
awar di ng nonetary danages to the Tatunms. The Chancell or found
t hat because the sale did not close, the Tatuns will be forced to
pay their nortgage at a rate of eight and one-half percent over
30 years instead of seven and one-half percent over 30 years.
The Chancel |l or awarded the Tatuns the present value of this
differential. He also awarded them vari ous expenses associ at ed
with renewal of their |oan conm tnment which woul d not have been
incurred had Ms. Worsham cl osed the sale as we have found that
she was obligated under contract to do. The Chancellor also

awar ded attorney's fees as provided under the contract.

Tennessee courts have awarded nonetary damages al ong

with the specific performance of a real estate contract.

A decree for specific performance sel dom brings
about performance within the tine that the contract
requires. In this respect, such a decree is nearly
al ways a decree for |ess than exact and conplete
performance. For the partial breach involved in the
delay or in other existing non-performnce, noney
darmages will be awarded along with the decree for
specific performance.

Bush v. Cathey, 598 S.w2d 777, 783 (Tenn. App.1979).

The additional financing costs and attorney's fees incurred by
the Tatuns were the normal and foreseeabl e consequence of Ms.

Wr sham s br each.

Ms. Worsham argues that the Tatuns had a duty to

mtigate their damages by findi ng another house. Under the |aw
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of Tennessee, a party has the duty to use reasonable efforts to
mtigate damages. I n light of the fact that we have hel d that
real property is unique and because we have found that the Tatuns
are entitled to specific performance, it would be unreasonable to
require the Tatuns to find another house to mtigate their

damages.

Ms. Worsham argues that the Chancellor erred in failing
to grant a judgnent against Ms. Mchel. M. Wrsham argues that
Ms. Mchel and her attorney agreed to a settlenent of the anpunt
owed Ms. Mchel and thereafter demanded a hi gher anount. Ms.

Wor sham t hus argues that Ms. M chel should be penalized under
T.C. A 66-25-102, which grants a penalty of $100 for arbitrarily

and unreasonably failing to rel ease a debt secured by real

property.

Ms. Worsham al one subm tted evidence at trial as to the
asserted agreenent. She admtted that it was not reduced to
witing. By finding for Ms. Mchel, the Chancel lor, by
implication, discredited Ms. Worshanis testinony or felt that the
agreenent required a witing. M. Wrshamoffers no factual
basis for us to overturn the finding of the Chancellor on this

i ssue and we are not inclined to do so.

Ms Wor sham argues that the Chancellor erred in awarding
Ms. Mchel her attorney's fees as provided for in both the note

and the deed of trust. M. Wrsham argues that attorney's fees



should be limted to fees incurred fromprotection of the
security. However, the note allows recovery for the collection
of noneys due under the note. The crux of the dispute between
Ms. Worsham and Ms. M chel was the amount due on the note.
Attorney's fees are a discretionary renedy and we are not

inclined to overturn the findings of the Chancell or.

Finally, Ms. Wrsham argues that the Chancellor erred
in admtting into evidence a letter fromM. Mchel's attorney in
violation of the rule against hearsay. Rule 801 of the Tennessee
Rul es of Evidence. The letter was objected to at trial by
counsel for Ms. Wrsham and the objection was sustai ned.

However, the record shows that the letter was admtted. There
has been no showing that the letter was relied on by the
Chancel l or. Thus, the evidence had no material bearing on the

i ssues deci ded and was thus harnl ess error.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for such further
proceedi ngs as nmay be necessary and coll ection of costs bel ow.

Costs of appeal are adjudged agai nst Ms. Wirsham

Houston M Goddard, P.J.

CONCUR:

Don T. McMurray, J.
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Charl es D. Susano,

Jr.,

J.
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