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  O P I  N I  O N

  Godda r d,  P. J .  

Ke r mi t  Lowr y a ppe a l s  a  me di c a l  ma l pr a c t i c e  j udgme nt

r e nde r e d a ga i ns t  hi m i n t he  a mount  of  $65, 000 i n  f a vor  of  She i l a

Se a t s .   He  i ns i s t s  on a ppe a l  t ha t  t he  Tr i a l  Cour t  wa s  i n e r r or  i n

not  di r e c t i ng a  ve r di c t  i n  hi s  f a vor  a t  t he  c onc l us i on of  a l l  t he

pr oof  a nd i n  r e f us i ng t o  c ha r ge  t he  j ur y c e r t a i n  of  hi s  s pe c i a l

r e que s t s .
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On J a nua r y 24,  1991,  Dr .  Lowr y pe r f or me d s ur ge r y on Ms .

Se a t s ,  who ha d pr e vi ous l y unde r gone  a  hys t e r e c t omy t o r e move  he r

t ube s  a nd ova r i e s .   Dur i ng t he  c our s e  of  t hi s  ope r a t i on Ms .

Se a t s '  ur e t e r  wa s  i nj ur e d by Dr .  Lowr y s ut ur i ng t he  ur e t e r  or  t he

ur e t e r  wa l l .   As  a  r e s ul t  i t  wa s  ne c e s s a r y f or  Ms .  Se a t s  t o

unde r go c ons i de r a bl e  me di c a l  pr oc e dur e s  a nd t o  i nc ur  c ons i de r a bl e

me di c a l  e xpe ns e s .

I n  our  r e vi e w of  t he  f i r s t  i s s ue  r e l a t i ve  t o a  di r e c t e d

ve r di c t  we  a r e  r e qui r e d t o  t a ke  t he  s t r onge s t  l e gi t i ma t e  vi e w of

t he  e vi de nc e  i n  f a vor  of  Ms .  Se a t s  a nd a l l ow a l l  r e a s ona bl e

i nf e r e nc e s  t o  be  dr a wn t he r e f r om,  a s  we l l  a s  t o  di s c a r d a l l

c ount e r va i l i ng e vi de nc e .   Be nt on v.  Snyde r ,  825 S. W. 2d 409

( Te nn. 1992) ;  Sa ul s  v .  Eva ns ,  635 S. W. 2d 377 ( Te nn. 1982) .

Al t hough t he r e  i s  t e s t i mony t o  t he  c ont r a r y,  Dr .  Mont e

W.  Phi l l i ps ,  t he  e xpe r t  who a ppe a r e d f or  Ms .  Se a t s ,  t e s t i f i e d,

a mong ot he r  t hi ngs ,  t he  f ol l owi ng:

Q Ha ve  you r e vi e we d t he  r e c or ds  i n  t hi s  c a s e ?

A Ye s ,  I  ha ve .

Q Di d you c ome  t o t he  c onc l us i on t ha t  Dr .  Ke r mi t
Lowr y de vi a t e d f r om t he  r e c ogni z e d s t a nda r ds  of
a c c e pt a bl e  pr of e s s i ona l  pr a c t i c e - -

A Ye s ,  I  di d.

Q - - i n  t he  s pe c i a l t y  of  ge ne r a l  s ur ge r y i n  Br i s t ol ,
Te nne s s e e ,  or  a  s i mi l a r  c ommuni t y?

A Ye s .

.  .  .  .



1 Th e s e  wo r d s - - " wh e r e  wa y " - - a r e  a s  t h e y  a p p e a r  i n  t h e  t r a n s c r i p t .
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Q Dr .  Phi l l i ps ,  a s  you know a nd a s  t he  l a di e s  a nd
ge nt l e me n of  t he  j ur y ha ve  be e n t ol d,  She i l a  Se a t s  ha d
a  hys t e r e c t omy a ppr oxi ma t e l y t wo ye a r s  pr i or  t o  t he
s ur ge r y t o  r e move  he r  ova r i e s .   How doe s  t hi s  a f f e c t
t he  i ns i de  a na t omy of  a  pe r s on,  a nd i n  pa r t i c ul a r ,
ba s e d on your  r e vi e w of  t he  r e c or ds ,  how di d i t  a f f e c t
She i l a  Se a t s ?

A Al l  r i ght .   You c a n do a  hys t e r e c t omy a nd t wo
ye a r s  l a t e r  you c a n,  f or  s ome  r e a s on or  a not he r  ha ve  t o
r e - e nt e r  t ha t  a bdome n a nd go ba c k i n  t he r e  a nd f i nd a
f e w a dhe s i ons  a nd ve r y l i t t l e  c ha nge .   Ve r y of t e n,
howe ve r ,  a nd I  me a n ve r y of t e n,  whe n s ome one  ha s  ha d a
hys t e r e c t omy,  e s pe c i a l l y  a t  a ge  28,  you pr e s ume  i t  wa s
f or  s ome  di s e a s e  pr oc e s s ,  a nd you r e - e nt e r  t he  pe l vi s
f or  a ny ot he r  r e a s on,  ve r y f r e que nt l y  you f i nd your
ova r i e s  a nd t he  f a l l opi a n t ube s  a t t a c he d t o  t he
pe r i t one a l  wa l l ,  pul l e d down out  of  t he i r  nor ma l
pos i t i on.   And whe n t he y a r e  mul t i c ys t i c  or  pol yc ys t i c ,
you s e e  a l l  ki nds  of  wi l d a nd a l mos t ,  t o  me ,
ununde r s t a nda bl e  s i t ua t i ons .

I  ha ve  pe r s ona l l y  t a ke n t he  ur e t e r  out  of  t he
c e nt e r  of  a n ova r y i n  a  ba d c ys t i c  a f f a i r  whe r e  wa y 1

t he  ur e t e r  got  r i ght  out  i n  t he  c e nt e r  r unni ng t hr ough
t he  mi ddl e  of  t he  ova r y.   I ' ve  done  t ha t  s e ve r a l  t i me s .

Q I s  t hi s  s ome t hi ng t ha t  a  r e a s ona bl e  a nd c ompe t e nt
s ur ge on s houl d a nt i c i pa t e ?

A Fl a t  out  ye s .

.  .  .  .

Q Doe s  t he  s t a nda r d of  c a r e ,  t e l l  me  whe t he r  or  not
i n  your  opi ni on t he  s t a nda r d of  c a r e  r e qui r e s  t he
s ur ge on t o a nt i c i pa t e  t ha t  t he  ur e t e r  i t s e l f  ma y be
a dhe r e d t o  ot he r  s t r uc t ur e s  or  i t s e l f  ma y not  be  i n  i t s
nor ma l  l oc a t i on?

A Abs ol ut e l y.  Fl a t  out  ye s .

Q Te l l  me  whe t he r  or  not - -

A Le t  me  di s pe l  s ome t hi ng.   A s ur ge on i s  a  l i t t l e
bi t  mor e  t ha n a  me c ha ni c .   He ' s  a l s o a  doc t or .   So he ' s
got  t o t hi nk a  l i t t l e .

Q I  unde r s t a nd.



4

A We ' r e  not  c ons i de r e d r i ght  br i ght  i n  t he  s t a f f ,
you know.   You s t i l l  got  t o  t hi nk a  l i t t l e .

Q Te l l  me  whe t he r  or  not  t he  s t a nda r d of  c a r e
r e qui r e s  t he  s ur ge on a t  t he  be gi nni ng of  t he  c a s e ,  a t
t he  be gi nni ng of  t he  s ur ge r y t o  be  c ons c i ous  of  t he
f a c t  t ha t  i t  ma y be c ome  ne c e s s a r y dur i ng t he  s ur ge r y t o
a c t ua l l y  phys i c a l l y  i de nt i f y  t he  ur e t e r ?

A Ye s ,  Si r ,  i t  doe s .   Thi s  ope r a t i on s houl d ne ve r  be
done  by a nyone  unwi l l i ng t o  do t ha t  a nd a nyone  who
doe s n ' t  ha ve  t he  j udgme nt  t o  know whe n t o  do t ha t .

Q Te l l  me ,  Dr .  Phi l l i ps ,  whe t he r  or  not  t he  s t a nda r d
of  c a r e  r e qui r e s  t ha t  t he  s ur ge on be  a wa r e  a nd
c ons c i ous  of  t he  ur e t e r  a nd i t ' s  l oc a t i on t hr oughout
t hi s  e nt i r e  s ur gi c a l  pr oc e dur e ?

A Ye s .   And a f t e r  hi s  gl ove s  a r e  of f  a nd he ' s
s t a ndi ng i n  t he  r oom.   He  ha s  t o  t hi nk a bout  i t  t he n.  
I s  t he r e  a ny wa y i n  t he  wor l d t ha t  I  c oul d ha ve  hur t
one  of  t hos e  ur e t e r s .   He ' s  got  t o  s a y t ha t  t o  hi ms e l f .  
And i f  t he r e  i s  a ny s ugge s t i on or  t hought  or  f l e e t i ng
t hought  t ha t  t ha t  mi ght  ha ve  oc c ur r e d,  he  s houl d ge t  a
ur ol ogi s t  s hoot  t ha t  s c ope  up t he r e  a nd t a ke  t wo
pi c t ur e s  or  s hoot  s ome  dye  a nd l ook a nd ma ke  a bs ol ut e l y
s ur e  t ha t  ha s n ' t  hur t .

Wha t  I  a m s a yi ng i s  t he r e  i s  a  l i t t l e  15- mi nut e
pr oc e dur e ,  t hr e e  or  f our  di f f e r e nt  one s ,  t ha t  you c a n
do,  a ny one  of  whi c h,  t ha t  c a n t e l l  you a bs ol ut e l y t ha t
you ha ve  not  c l os e d of f  t hi s  ur e t e r  t ha t  you c a n do
r i ght  t he n,  r i ght  t he r e  be f or e  you e ve r  ge t  out  of  t he
r oom or  be f or e  t he  pr oc e dur e  i s  c ompl e t e l y ove r .   I t  i s
c he c ka bl e  r e a di l y .   I t ' s  not  l i ke  ma ny t hi ngs  t ha t
a r e n ' t  c he c ka bl e .

Q Te l l  me  whe t he r  or  not  t he  s t a nda r d of  c a r e
r e qui r e s  t he  s ur ge on whe n he  c l a mps  t ha t  me s e nt e r y a nd
t hos e  ve s s e l s  t o  know wha t ' s  i n  be t we e n t ha t  c l a mp?

A Abs ol ut e l y.   I t  doe s  not  r e qui r e  t ha t  he  s e e  t he
ur e t e r  a t  t ha t  mome nt ,  but  i t  doe s  r e qui r e  t ha t  he  know
wha t ' s  i n  t ha t  c l a mp.

Q Doe s  t ha t  s t a nda r d r e qui r e  t ha t  he  s a t i s f y hi ms e l f
t ha t  t he  ur e t e r  i s  not  i n t ha t  c l a mp?

A Ye s ,  i t  doe s .

Q Doe s  t he  s t a nda r d of  c a r e  r e qui r e  t he  s ur ge on t o
know not  onl y wha t  he ’ s  c l a mpi ng but  a l s o wha t  he ’ s
s t i t c hi ng or  s e wi ng up?



5

A Ye s ,  i t  doe s .

.  .  .  .

Q Dr .  Phi l l i ps ,  you t ol d us  t ha t  i t  wa s  your  opi ni on
t ha t  Dr .  Lowr y de vi a t e d f r om t he  s t a nda r d of  c a r e .

A Ri ght .

Q I n your  opi ni on di d t ha t  de vi a t i on c a us e  Mr s .
Se a t s '  i n j ur y t o  he r  ur e t e r .

A Ye s ,  i t  d i d.

.  .  .  .

Q I s  t he r e  a nyt hi ng i n  Dr .  Lowr y ' s  de pos i t i on or  i n
t ha t  Ope r a t i ve  Not e  t ha t  you ha ve  be f or e  you t ha t  woul d
i ndi c a t e  t ha t  Dr .  Lowr y r e c ogni z e d i nt e l l e c t ua l l y ,  a s
you s a y,  t ha t  a t  s ome  poi nt  dur i ng t hi s  ope r a t i on he
mi ght  ne e d t o  phys i c a l l y  l oc a t e  t ha t  ur e t e r ?

A No.

Q I s  t he  c ont r a r y,  i n  f a c t ,  t r ue ,  ba s e d on your
r e vi e w of  hi s  de pos i t i on?

A The  c ont r a r y i s  t r ue .

Q And wha t  s t a t e me nt  a t t r i but e d t o Dr . ,  d i d Dr .
Lowr y ma ke ?

A I  s a w i n t he  de pos i t i on t wo pl a c e s .   One  s a i d t ha t
you c a n ' t  s e e  t he  ur e t e r  i n  t he  r e t r ope r i t one um.  
Tha t ' s  a n a bs ol ut e  f a l s e hood.   And,  t wo,  t ha t  t he  ova r y
wa s  l i f t e d up a nd t he  c l a mp wa s  pl a c e d be hi nd i t  a nd
s ome  ki nd of  s e wi ng- - a nd I ' m not  t r yi ng t o  be  me a n- -
s ome  ki nd of  s e wi ng t ha t  I  don ' t  r e a l l y  unde r s t a nd
oc c ur r e d.   And t he  ova r y wa s  c ut  out  a nd i t  wa s ,  t ha t
wa s  t ha t .

Q As  f a r  a s  pr e pa r a t i on f or  t he  c a s e  a nd t hi nki ng
a bout  ha vi ng t o  f i nd t he  ur e t e r ,  wa s  t he r e  a  s t a t e me nt
ma de  by Dr .  Lowr y i n  hi s  de pos i t i on?

A Ye a h.   He  s a i d he  doe s n ' t  e ve r  l ook f or  i t ,  t ha t
you don ' t  ha ve  t o  l ook f or  i t ,  t ha t  you do t hi s
pr oc e dur e  t hi s  wa y,  a nd ba s e d on doi ng t hi s  pr oc e dur e
t hi s  wa y,  t hi s  doe s n ' t  ve r y of t e n ha ppe n but  i t  c a n
ha ppe n.   We l l ,  i s n ' t  t ha t  ni c e ?

Q Doe s  t hi s  ha ppe n ve r y- -
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A I f  you ' r e  c a r e f ul  t hi s  doe s  not  ha ve  t o  ha ppe n a t
a l l .   I t  doe s  not  a t  a l l ,  e ve r .   And i f  i t  doe s  ha ppe n,
t he r e ' s  s ome t hi ng wr ong wi t h you whe n you ' r e  doi ng i t .  
I  don ' t  know wha t  i t  i s  a nd don ' t  c a r e  wha t  i t  i s ,  but
s ome t hi ng ' s  wr ong wi t h you.   Sl op t a l k  l i ke  t ha t ,  l i f t
s ome t hi ng up,  put  a  c l a mp on,  c ut  i t  out ,  I  don ' t  wa nt
a ny pa r t  of  i t .  

.  .  .  .

Q Dr .  Phi l l i ps ,  ba s e d on your  e xa mi na t i on of  t he
r e c or ds  a nd Dr .  Lowr y ' s  de pos i t i on,  wha t  i s  your
opi ni on a bout  how t he  ur e t e r  wa s  i nj ur e d,  how t he
s t i t c h wa s  put  i n i t ,  how t hi s  a l l  ha ppe ne d?

A We l l ,  i f  you,  i f  you r e a d t he ,  t he  Ope r a t i ve  Not e
a nd t r y  t o  vi s ua l i z e  t he  wa y t hi s  oc c ur r e d,  wha t  you
f i nd i s  t ha t  t he  ova r y a nd t he  f a l l opi a n t ube  a r e
l i f t e d up on,  on t he  me mbr a ne ,  my s hi r t  s l e e ve  be i ng
t he  me mbr a ne ,  a nd t he  c l a mp i s  put  be ne a t h t he m a nd t he
di s s e c t i on i s  c a r r i e d out  ove r  t he  c l a mp or  ne xt  t o  t he
ova r y,  a l l  of  t hi s  wi t h t he  i nt e nt  of  pr e ve nt i ng a ny
i nj ur y.   But  t ha t  i n  t he r e  t he  ur e t e r  wa s  pul l e d a nd a
l i ga t ur e ,  whi c h wa s  a ppa r e nt l y  put  i n  wi t h a  s ut ur e ,  i n
a l l  pr oba bl y [ s i c ]  we nt  a r ound t he  ur e t e r  or  a  knuc kl e
of  t he  ur e t e r  a nd obs t r uc t e d i t  be c a us e  l a t e r  we  f i nd
out  t ha t  t he  ur e t e r  wa s  obs t r uc t e d.   Tha t  doe s n ' t  me a n
t ha t  i t  wa s  c a ught  up i n  t i s s ue  a nd ki nke d or  pa r t i a l l y
obs t r uc t e d or  pul l e d out  of  pos i t i on.   I t  wa s
obs t r uc t e d.   We l l ,  i t ' s  vi r t ua l l y got  t o ha ve  a  t i e
a r ound i t  t o  be  c ompl e t e l y obs t r uc t e d.

And you ki nd of  ge t  a n i nt e l l e c t ua l  s ubs t a nt i a t i on
of  t ha t  whe n you f i nd out  t ha t  48 hour s  l a t e r  t he
doc t or  who wor ks  t o  c or r e c t  t he  i nj ur y t a ke s  out  a
pi e c e  of  t he  i nj ur y be c a us e  he  s a i d i t ' s  de vi t a l i z e .  
I t ' s ,  i t ' s  i nj ur e d t o t he  poi nt  he ' s  f e a r f ul  of  l e a vi ng
i t ,  be i ng a f r a i d t ha t  i t  wi l l  r ot  a nd a  hol e  wi l l  c ome
i n a nd ur i ne  wi l l  l e a k out  a nd ki l l  you,  or  be i ng
a f r a i d t ha t  i t  wi l l  s t e nos e  on down a nd ve r y s l owl y
c l os e  of f  ove r  a  l ong pe r i od of  t i me .

Q Le t  me  t a ke  you ba c k t o  one  t hi ng you s a i d a  f e w
mi nut e s  a go.   I  be l i e ve  I  he a r d you s a y t ha t  i f  t ha t
s t i t c h i n  t he  ur e t e r  ha d be e n r e move d dur i ng t he
ope r a t i on or  s hor t l y  t he r e a f t e r  t ha t  s he  woul d ha ve
be e n oka y.   Di d I  unde r s t a nd t ha t  r i ght ?

A Ye a h.   I f  i t  ha d be e n r e move d a nyt i me  i n  t he  ne xt
t wo,  t hr e e ,  or  f our  hour s  i t  woul d ha ve  be e n a l l  r i ght .

Q Ar e  you s a yi ng t ha t  t he n ha d he  c a ught  hi s  e r r or
i n  s ur ge r y a nd f i xe d i t  t he r e  t ha t  none  of  t hi s
s ubs e que nt  s ur ge r y by Dr .  But t e r wor t h a nd none  of  t he s e
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vi s i t s  t o  Dr .  But t e r wor t h i n  t he  e me r ge nc y r oom woul d
ha ve  be e n ne c e s s a r y?

A Abs ol ut e l y.   None  of  t ha t .   Tha t ' s  why I  got  s o
a ngr y a bout  t he  que s t i on.   I f  he  ha d j us t  t hought ,  " I s
t hi s  hur t , "  a nd f ound out ,  none  of  t hi s  woul d oc c ur .  
The y woul dn ' t  be  ha vi ng t he  gr i e f  t he y ' r e  ha vi ng.   I
woul dn ' t  be  up he r e  f r om Fl or i da ,  a nd t ha t  woul dn ' t  be
a l l  ove r  t he  boa r d t he r e ,  a nd t hi s  gi r l  woul dn ' t  ha ve
be e n goi ng ba c k a nd f or t h  t o  s e e  t he  doc t or  wi t h t ube s
ha ngi ng out  of  he r .

.  .  .  .

Q As  I  unde r s t a nd i t ,  wha t  your  t e s t i mony ba s i c a l l y
c ome s  down t o i s  t ha t  you s a y Dr .  Lowr y de vi a t e d f r om
t he  s t a nda r d of  c a r e  be c a us e  t hi s  l a dy e nde d up wi t h a
c ompl i c a t i on.

A No,  n ot  a t  a l l .   You di dn ' t  l i s t e n.   I  s a i d t ha t
he  de vi a t e d f r om t he  s t a nda r d of  c a r e  be c a us e  s he  ha d a
s i mpl e ,  s e mi - r out i ne  ope r a t i on t ha t  r e s ul t e d i n a
s e ve r e  ur e t e r a l  i nj ur y,  one  ne c e s s i t a t i ng ha vi ng t o
t a ke  a  s e gme nt  of  t he  ur e t e r  out  t wo da ys  l a t e r  a nd
l e f t  a n ope r a t i ng r oom a nd we nt  i nt o a  wa r d whe r e  s he
ha d pa i n a nd s ome body di s c ove r e d t ha t  s he  wa s  s i c k.  
Tha t ' s  wha t  I  s a i d.

.  .  .  .

Q So you ' r e  s a yi ng t he  f a c t  t ha t  i t  oc c ur r e d i s
pr oof  of  t he  ne gl i ge nc e .

A I ' m s a yi ng you s houl d do t hi s  ope r a t i on a nd not
i nj ur y a nybody,  ye s ,  f l a t  out ,  a nd i f  you ha ve ,  you
s houl d know i t .   And i t ' s  t ha t  s i mpl e  a nd t ha t  e a s y t o
unde r s t a nd.

I t  i s  t he  i ns i s t e nc e  of  Dr .  Lowr y t ha t  Dr .  Phi l l i ps  a nd

t he  j ur y i mpr ope r l y a nd c ont r a r y t o  T. C. A.  29- 26- 115( d) 2 pr e s ume d 

Dr .  Lowr y wa s  gui l t y  of  ne gl i ge nc e  be c a us e  of  t he  i nj ur y whi c h

s he  r e c e i ve d.



8

I n l i ght  of  Dr .  Phi l l i ps '  t e s t i mony he r e i nbe f or e  s e t

out ,  we  c onc l ude  t ha t  t hi s  i s  not  t he  c a s e .   I nde e d,  Dr .  Phi l l i ps

t e s t i f i e d t ha t  Dr .  Lowr y wa s  ne gl i ge nt  be c a us e  of  hi s  a c t i ons

r a t he r  t ha n be c a us e  of  t he  r e s ul t  of  hi s  s ur gi c a l  pr oc e dur e .   

Mor e ove r ,  we  a r e  i nc l i ne d t o  be l i e ve  t ha t  t he  pr ohi bi t i on a ga i ns t

a  j ur y pr e s umi ng ne gl i ge nc e  doe s  not  pr e c l ude  a n e xpe r t  f r om

t e s t i f yi ng t ha t  a  phys i c i a n i s  gui l t y  of  ne gl i ge nc e  ba s e d upon

t he  i nj ur y r e c e i ve d,  e s pe c i a l l y  i n  l i ght  of  T. C. A.  29- 26- 115( c ) ,

whi c h pr ovi de s  t he  f ol l owi ng:

( c )  I n  a  ma l pr a c t i c e  a c t i on a s  de s c r i be d i n
s ubs e c t i on ( a )  of  t hi s  s e c t i on t he r e  s ha l l  be  no
pr e s umpt i on of  ne gl i ge nc e  on t he  pa r t  of  t he  de f e nda nt .  
Pr ovi de d,  howe ve r ,  t he r e  s ha l l  be  a  r e but t a bl e
pr e s umpt i on t ha t  t he  de f e nda nt  wa s  ne gl i ge nt  whe r e  i t
i s  s hown by t he  pr oof  t ha t  t he  i ns t r ume nt a l i t y  c a us i ng
i nj ur y wa s  i n  t he  de f e nda nt ' s  ( or  de f e nda nt s ' )
e xc l us i ve  c ont r ol  a nd t ha t  t he  a c c i de nt  or  i nj ur y wa s
one  whi c h or di na r i l y  doe s n ' t  oc c ur  i n  t he  a bs e nc e  of
ne gl i ge nc e .

By hi s  s e c ond i s s ue  Dr .  Lowr y i ns i s t s  t ha t  t he  Cour t

c ommi t t e d r e ve r s i bl e  e r r or  i n  r e f us i ng t o  c ha r ge  por t i ons  of  hi s

s pe c i a l  r e que s t s  numbe r s  t wo a nd f our ,  a nd a l l  of  hi s  r e que s t

numbe r  t hr e e .

The  omi t t e d por t i on of  t he  s pe c i a l  r e que s t s  a r e  s e t  out

i n  Dr .  Lowr y’ s  br i e f  a s  f ol l ows :   ( Se e  a ppe ndi x f or  e nt i r e  t e xt

of  a l l  t hr e e  s pe c i a l  r e que s t s . )

SPECI AL REQUEST NO.  2
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Phys i c i a ns  mus t  be  a l l owe d a  wi de  r a nge  i n  t he  e xe r c i s e
of  t he i r  j udgme nt  a nd di s c r e t i on.   The  s c i e nc e  of
me di c i ne  i s  not  a n e xa c t  s c i e nc e .   I n  ma ny i ns t a nc e s
t he r e  c a n be  no f i xe d r ul e  by whi c h t o  de t e r mi ne  t he
dut y of  a  phys i c i a n,  a nd he  mus t  of t e n us e  hi s  own be s t
j udgme nt  a nd a c t  a c c or di ngl y.   By r e a s on of  t ha t  f a c t ,
t he  l a w wi l l  not  hol d a  phys i c i a n gui l t y  of  ne gl i ge nc e ,
e ve n t hough hi s  j udgme nt  ma y l a t e r  pr ove  e r r one ous  i n  a
gi ve n c a s e ,  unl e s s  i t  be  s hown t ha t  t he  c our s e  pur s ue d
wa s  c l e a r l y  a ga i ns t  t he  c our s e  r e c ogni z e d a s  c or r e c t  by
t he  pr of e s s i on ge ne r a l l y  a nd t he  s pe c i a l t y  pr a c t i c e d by
t he  de f e nda nt  phys i c i a n a s  i t  e xi s t e d i n  J a nua r y 1991,
i n Br i s t ol ,  Te nne s s e e  a nd s i mi l a r  c ommuni t i e s .

As  l ong a s  t he r e  i s  r oom f or  a n hone s t  di f f e r e nc e  of
opi ni on a mong c ompe t e nt  phys i c i a ns ,  a  phys i c i a n who
us e s  hi s  own be s t  j udgme nt  c a nnot  be  f ound gui l t y  of
ne gl i ge nc e  e ve n t hough i t  ma y a f t e r wa r ds  de ve l op t ha t
he  wa s  mi s t a ke n.   Whe r e  t he r e  i s  a  di f f e r e nc e  of
opi ni on a mong phys i c i a ns  wi t h r e f e r e nc e  t o  t he
t r e a t me nt  t o  be  gi ve n i n  a  pa r t i c ul a r  c a s e ,  a  phys i c i a n
wi l l  not  be  he l d l i a bl e  f or  ma l pr a c t i c e  i f  he  f ol l ows
t he  c our s e  of  t r e a t me nt  a dvoc a t e d by a  c ons i de r a bl e
numbe r  of  phys i c i a ns  of  good s t a ndi ng i n  hi s
pr of e s s i on.

SPECI AL REQUEST NO 3

I n or de r  f or  a n e xpe r t  wi t ne s s  t o  t e s t i f y  a s  t o  t he
s t a nda r d of  c a r e  of  a  phys i c i a n i n  t hi s  or  s i mi l a r
c ommuni t y,  s uc h wi t ne s s  mus t  f i r s t  de mons t r a t e
knowl e dge  of  wha t  t ha t  s t a nda r d i s .   I t  t he n be c ome s
t he  f unc t i on of  you,  t he  j ur y,  t o  de c i de  whe t he r  t ha t
knowl e dge  i s  s uf f i c i e nt ,  a nd t o  wha t  e xt e nt ,  i f  a ny,
hi s  opi ni on i s  e nt i t l e d t o  be  c ons i de r e d by you i n
de c i di ng whe t he r  a  de f e nda nt  ha s  pr a c t i c e d i n
a c c or da nc e  wi t h or  be l ow t he  s t a nda r d of  c a r e
pr e va i l i ng i n Br i s t ol ,  Te nne s s e e  or  a  s i mi l a r
c ommuni t y.   Thi s  i s  wha t  i s  me a nt  by t he  " we i ght  of  t he
t e s t i mony"  a nd you a r e  t he  j udge  of  t ha t  we i ght .

I  c ha r ge  you f ur t he r  t ha t  t e s t i mony by a n e xpe r t
wi t ne s s  t ha t  he  pe r s ona l l y  woul d us e  or  pr e f e r  a not he r
or  di f f e r e nt  me t hod or  pr oc e dur e  t ha n t ha t  e mpl oye d by
Dr .  Lowr y or  t ha t  s uc h di f f e r e nt  me t hod woul d be
" b e t t e r "  o r  " mor e  a ppr opr i a t e "  f or  t he  t r e a t me nt  of
She i l a  Se a t s ,  d oe s  not  e s t a bl i s h t he  a ppl i c a bl e
s t a nda r d of  c a r e ,  a nd t he  f a c t  t ha t  s uc h a l t e r na t i ve
me t hod wa s  not  f ol l owe d woul d not  c r e a t e  l i a bi l i t y  or
r e qui r e  you t o  f i nd ne gl i ge nc e  or  ma l pr a c t i c e  on t he
pa r t  of  a  de f e nda nt  unl e s s  you a l s o f i nd f r om a
pr e ponde r a nc e  of  t he  e vi de nc e  t ha t  t he  me t hod a nd me a ns
us e d by Dr .  Lowr y i n  t he  c a r e  of  She i l a  Se a t s  wa s
c ont r a r y t o  t he  s t a nda r d gove r ni ng t he  pr a c t i c e  of
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ge ne r a l  s ur ge r y i n  Br i s t ol ,  Te nne s s e e  or  s i mi l a r
c ommuni t i e s .

SPECI AL REQUEST NO.  4

I t  i s  a  phys i c i a n’ s  pr i vi l e ge  t o  de c i de  be t we e n one  of
t wo or  mor e  c our s e s  i n  t he  t r e a t me nt  of  hi s  pa t i e nt ,
a nd he  c a nnot  be  he l d r e s pons i bl e  f or  a n e r r one ous
e xe r c i s e  of  j udgme nt .   Thi s  pr i vi l e ge  i s  s ubj e c t ,
howe ve r ,  t o  t he  l i mi t a t i on t ha t  be f or e  e xe r c i s i ng
j udgme nt ,  t he  phys i c i a n s houl d i nf or m hi ms e l f  by pr ope r
e xa mi na t i on s o a s  t o  a s c e r t a i n  t he  f a c t s  a nd
c i r c ums t a nc e s  on whi c h a  r e a s ona bl e  e xe r c i s e  of
j udgme nt  mi ght  r e s t .   Thi s  i s  wha t  phys i c i a ns  r e f e r  t o
a s  t he  e xe r c i s e  of  c l i ni c a l  j udgme nt .

. . . The  l a w c r e di t s  t he  phys i c i a n wi t h t he  pr e s umpt i on
t ha t  he  ha s  di s c ha r ge d hi s  f ul l  dut y. . . .

Me r e  ne gl i ge nc e  on t he  pa r t  of  Dr .  Lowr y,  s t a ndi ng
a l one ,  i s  not  s uf f i c i e nt  unde r  t he  l a w of  Te nne s s e e  t o
r e nde r  hi m l i a bl e .   Be f or e  you c a n f i nd Dr .  Lowr y
l i a bl e ,  you mus t  f i nd f r om t he  e vi de nc e  t ha t  She i l a
Se a t s  s uf f e r e d i nj ur y whi c h r e s ul t e d f r om hi s  l a c k of
c a r e  a nd s ki l l .   A ba r e  pos s i bi l i t y  of  s uc h r e s ul t  i s
not  s uf f i c i e nt .   I f  you f i nd f r om t he  e vi de nc e  t ha t  t he
i nj ur y t o  She i l a  Se a t s ’  ur e t e r  ma y ha ve  be e n due  t o  one
of  t wo or  mor e  c a us e s ,  a ny one  of  whi c h ma y ha ve  be e n
t he  s ol e ,  pr oxi ma t e  c a us e ,  be f or e  you c a n f i nd f or  t he
pl a i nt i f f ,  you mus t  a l s o f i nd f r om t he  e vi de nc e  t ha t  a s
be t we e n t he  t wo or  mor e  c a us e s  i t  wa s  Dr .  Lowr y’ s
ne gl i ge nc e  t ha t  c a us e d t he  c ondi t i on.   I f ,  on t he
e vi de nc e ,  e qua l l y  pr oba bl e  c a us e s  of  t he  c ondi t i on a r e
pr e s e nt  f or  one  or  mor e  of  whi c h Dr .  Lowr y i s  not
r e s pons i bl e ,  you a r e  not  pe r mi t t e d unde r  t he  l a w t o
s pe c ul a t e ,  gue s s  or  s ur mi s e  a s  t o  t he  a c t ua l  c a us e .  
Thus ,  i f  you f i nd t ha t  t he  e xpe r t  me di c a l  e vi de nc e
s hows  mor e  t ha n one  e qua l l y  pr oba bl e  c a us e  f or  She i l a
Se a t s ’  c ondi t i on,  f or  one  or  mor e  of  whi c h Dr .  Lowr y i s
not  r e s pons i bl e ,  t he  pl a i nt i f f  ha s  f a i l e d t o s us t a i n
t he  bur de n of  pr oof  a nd your  ve r di c t  wi l l  be  f or  t he
de f e nda nt .

Our  r e vi e w of  t he  s pe c i a l  r e que s t s ,  v i s - a - vi s ,   t he

c ha r ge  a s  gi ve n,  pe r s ua de s  us  t ha t  a l t hough t he  r e que s t s  ma y ha ve

be e n s a nc t i one d i n  e a r l i e r  c a s e s  by t hi s  Cour t  a nd t he  Supr e me

Cour t ,  t he  Tr i a l  Cour t  di d not  c ommi t  r e ve r s i bl e  e r r or .   Hi s

c ha r ge ,  a s  gi ve n,  whi c h- - a s  a ppr opr i a t e  t o  t he  f a c t s  of  t hi s
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c a s e - - e mpl oye d a l mos t  t he  e xa c t  l a ngua ge  of  t he  Pa t t e r n J ur y

I ns t r uc t i ons ,  t ol d t he  j ur y t ha t  ne gl i ge nc e  c oul d not  be  pr e s ume d

nor  i nf e r r e d f r om t he  r e s ul t s  of  a  doc t or ' s  a c t i ons ,  a nd t ha t  a

doc t or  i s  not  a  gua r a nt or  of  t he  r e s ul t s  of  hi s  t r e a t me nt .

Addi t i ona l l y ,  t he  c ha r ge  a s  gi ve n c ove r e d i n  s ubs t a nc e  pa r t  of

t he  omi t t e d ma t e r i a l  i n  t he  s pe c i a l  r e que s t .   

Mor e ove r ,  we  a r e  i nc l i ne d t o  be l i e ve  t ha t  t he  s pe c i f i c s

s e t  out  i n  t he  r e que s t e d c ha r ge  woul d ha ve  be e n i nf e r r e d by t he

j ur y f r om t he  c ha r ge  a s  gi ve n.   St i l l  f ur t he r ,  we  c onc l ude  t ha t

e ve n i f  i t  wa s  e r r or  t o  r e f us e  t he  c ha r ge s ,  i t  wa s  ha r ml e s s  a s

c ont e mpl a t e d by Rul e  36 of  t he  Te nne s s e e  Rul e s  of  Appe l l a t e

Pr oc e dur e  i n  t ha t  i t  i s  obvi ous  f r om t he  j ur y ve r di c t  i t

a c c r e di t e d t he  t e s t i mony of  Dr .  Phi l l i ps  ove r  t he  t e s t i mony t o

t he  c ont r a r y by Dr .  Lowr y a nd t he  e xpe r t  a ppe a r i ng on hi s  be ha l f .  

Fi na l l y,  a s  t o t hi s  i s s ue ,  t he  j ur y wa s  s pe c i f i c a l l y

c ha r ge d t he  f ol l owi ng:

Now,  i n  or de r  t o  r e c ove r  t he  Pl a i nt i f f  mus t  pr ove
by pr e ponde r a nc e  of  t he  e vi de nc e  a nd by e xpe r t  me di c a l
pr oof  t he  f ol l owi ng:  ( 1)  The  r e c ogni z e d s t a nda r d of
a c c e pt a bl e  pr of e s s i ona l  pr a c t i c e  i n  t he  pr of e s s i on a nd
i n t he  s pe c i a l t y t he r e of  t ha t  Dr .  Lowr y pr a c t i c e d i n
t he  c ommuni t y i n  whi c h he  pr a c t i c e d,  t ha t  be i ng
Br i s t ol ,  Te nne s s e e ,  o r  i n  a  s i mi l a r  c ommuni t y a t  t he
t i me  t ha t  t he  a l l e ge d i nj ur y or  wr ongf ul  a c t i on
oc c ur r e d.   ( 2)  Tha t  Dr .  Lowr y a c t e d wi t h l e s s  t ha n or
f a i l e d t o  a c t  wi t h or di na r y a nd r e a s ona bl e  c a r e  i n
a c c or da nc e  wi t h s uc h s t a nda r d.   And ( 3)  t ha t  a s  a
pr oxi ma t e  r e s ul t  of  Dr .  Lowr y’ s  ne gl i ge nt  a c t  or
omi s s i on She i l a  Se a t s  s uf f e r e d i nj ur i e s  whi c h woul d not
ot he r wi s e  ha ve  oc c ur r e d.
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I n a n a c t i on whe r e  me di c a l  ma l pr a c t i c e  i s  a l l e ge d
you ma y not  pr e s ume  ne gl i ge nc e  on t he  pa r t  of  Dr .
Lowr y.   The  Pl a i nt i f f ,  be f or e  s he  ma y be  pe r mi t t e d t o
r e c ove r  ha s  t he  bur de n of  pr ovi ng by a  pr e ponde r a nc e  of
t he  e vi de nc e  a nd by e xpe r t  me di c a l  t e s t i mony t ha t  Dr .
Lowr y wa s  ne gl i ge nt  or ,  s t a t e d a not he r  wa y,  he  de vi a t e d
f r om t he  a c c e pt a bl e  pr of e s s i ona l  pr a c t i c e  r e qui r e d of
hi m i n t he  pr a c t i c e  of  ge ne r a l  s ur ge r y i n  t he  c a r e  of
She i l a  Se a t s  a nd t ha t  s uc h de vi a t i on pr oxi ma t e l y c a us e d
She i l a  Se a t s '  i nj ur y.

The  f a c t  t ha t  She i l a  Se a t s  ma y ha ve  s uf f e r e d a  ba d
out c ome ,  t ha t  i s  t o  s a y t ha t  he r  l e f t  ur e t e r  wa s
i nj ur e d dur i ng s ur ge r y,  doe s  not  a l l ow you t o  pr e s ume
t ha t  Dr .  Lowr y wa s  ne gl i ge nt  i n  t hi s  c a r e  of  he r .  
Ne gl i ge nc e  mus t  a l wa ys  be  pr ove d by a  pr e ponde r a nc e  of
t he  e vi de nc e .

A phys i c i a n or  a  s ur ge on s uc h a s  Dr .  Lowr y i s  not
ne gl i ge nt  s i mpl y be c a us e  hi s  e f f or t s  pr ove d
uns uc c e s s f ul .   I t  i s  pos s i bl e  f or  a  phys i c i a n or
s ur ge on t o  e r r  i n  j udgme nt  or  t o  be  uns uc c e s s f ul  i n  hi s
t r e a t me nt  wi t hout  be i ng ne gl i ge nt .   By unde r t a ki ng
t r e a t me nt  he  doe s  not  gua r a nt e e  a  good r e s ul t ,  but  he
i s  r e s pons i bl e  f or  a n i nj ur y t o  hi s  pa t i e nt  r e s ul t i ng
f r om hi s  l a c k of  t he  r e qui s i t e  knowl e dge  a nd s ki l l  or
hi s  f a i l ur e  t o  e xe r c i s e  r e a s ona bl e  c a r e  or  t o  us e  hi s
be s t  j udgme nt .

We  ha ve  no he s i t a nc y i n  c onc l udi ng t ha t  t he  j ur y woul d

c e r t a i nl y ha ve  e xone r a t e d Dr .  Lowr y a bs e nt  a  f i ndi ng t ha t  Ms .

Se a t s  ha d c a r r i e d he r  bur de n of  pr ovi ng t ha t  he  wa s  ne gl i ge nt  a nd

t ha t  hi s  ne gl i ge nc e  wa s  t he  pr oxi ma t e  c a us e  of  he r  i nj ur i e s .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  t he

j udgme nt  a nd c os t s  be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t

Dr .  Lowr y a nd hi s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


