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  O P I  N I  O N

  Godda r d,  P. J .  

Thi s  a ppe a l  que s t i ons  whe t he r  t he  Cha nc e l l or  i mpr ope r l y

de ni e d t he  De f e nda nt s  a  j ur y t r i a l .   



1 Ou r  u s e  o f  t h e  f i r s t  n a me s  o f  t h e  p a r t i e s  s h o u l d  n o t  b e  c o n s t r u e d

a s  a n y  d i s r e s p e c t ,  b u t  r a t h e r  i s  f o r  e a s e  o f  r e f e r e n c e .
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El me r  Sa nde r s ,  d/ b/ a  Sa nde r s  Wr e c ki ng a nd Towi ng

Se r vi c e ,  I nc . ,  s ue d Robe r t  Ra ms e y,  a / k/ a  Bobby Ra ms e y,  Shi r l e y

Mc Ga ha ,  d/ b/ a  Cove  Mot or s ,  a nd De nni s  Ra ms e y f or  c onve r s i on of  a

1986 Che vr ol e t  wi t h a  r ol l ba c k be d.   He  a l s o s ue d De nni s  Ra ms e y

s e e ki ng t o  s e t  a s i de  a  de e d t o  hi m f r om Robe r t 1 on t he  gr ound

t ha t  t he  c onve ya nc e  wa s  f r a udul e nt .

On Se pt e mbe r  13,  1993,  e a c h De f e nda nt  f i l e d a  pr o s e

a ns we r .   Onl y Mr s .  Mc Ga ha  de ma nde d a  j ur y.   La t e r ,  on Fe br ua r y 2,

1995,  e a c h De f e nda nt  move d t o  be  a l l owe d t o  f i l e  a  c ount e r - c l a i m

i n whi c h a  j ur y wa s  de ma nde d.   Al t hough t he r e  i s  no or de r

gr a nt i ng t he  mot i on,  i t  a ppe a r s  f r om t he  r e ma i nde r  of  t he  r e c or d

t ha t  i t  wa s  gr a nt e d a nd we  a c c or di ngl y wi l l  t r e a t  t hi s  a s  t r ue .

Whe n t he  c a s e  wa s  c a l l e d t o  t r i a l  on t he  non- j ur y

doc ke t ,  t he  De f e nda nt s  move d t ha t  t he  c a s e  be  c ont i nue d t o  a  j ur y

doc ke t .   Whe r e upon,  Mr  Sa nde r s  t ook a  vol unt a r y non- s ui t  a s  t o

Mr s .  Mc Ga ha .   The  c a s e  t he n pr oc e e de d t o  t r i a l  a s  t o  t he  t wo

Ra ms e ys ,  r e s ul t i ng i n  t he  f ol l owi ng j udgme nt s :  ( 1)  c ompe ns a t or y

da ma ge s  a ga i ns t  Robe r t  i n  t he  a mount  of  $10, 000 a nd puni t i ve

da ma ge s  i n  t he  a mount  of  $5000;  ( 2)  j udgme nt  s e t t i ng a s i de  t he

de e d f r om Robe r t  t o  De nni s  a s  f r a udul e nt .   



2 2 1 - 1 - 1 0 3 .   Ri g ht  t o  t r i a l  by  j ur y . - - Ei t h e r  p a r t y  t o  a  s u i t  i n

c h a n c e r y  i s  e n t i t l e d ,  u p o n  a p p l i c a t i o n ,  t o  a  j u r y  t o  t r y  a n d  d e t e r mi n e  a n y

ma t e r i a l  f a c t  i n  d i s p u t e ,  s a v e  i n  c a s e s  i n v o l v i n g  c o mp l i c a t e d  a c c o u n t i n g ,  a s

t o  s u c h  a c c o u n t i n g ,  a n d  t h o s e  e l s e wh e r e  e x c e p t e d  b y  l a w o r  b y  p r o v i s i o n s  o f

t h i s  Co d e ,  a n d  a l l  t h e  i s s u e s  o f  f a c t  i n  a n y  p r o p e r  c a s e s  s h a l l  b e  s u b mi t t e d

t o  o n e  ( 1 )  j u r y .
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I t  i s  t r ue  t ha t  T. C. A.  21- 1- 103 2 gr a nt s  a s  a  ma t t e r  of

r i ght  a  j ur y t r i a l  i n  c ha nc e r y c a s e s  i n  mos t  i ns t a nc e s .   Howe ve r ,

t he  j ur y de ma nd mus t  be  t i me l y ma de .   I n  t he  c a s e  a t  ba r  i t  i s

c l e a r  t ha t  s uc h wa s  not  t he  c a s e  i ns of a r  a s  t he  Ra ms e ys  we r e

c onc e r ne d.   

The y i ns i s t ,  howe ve r ,  t ha t  by vi r t ue  of  Rul e  38. 05 of

t he  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,  he r e i na f t e r  s e t  out ,  t he

Cour t  wa s  i n  e r r or  i n  ove r r ul i ng t he i r  i ns i s t e nc e  upon a  j ur y

t r i a l :

38. 05.   Wai ve r . - - The  f a i l ur e  of  a  pa r t y  t o  ma ke
de ma nd a s  r e qui r e d by t hi s  r ul e  c ons t i t ut e s  a  wa i ve r  by
hi m of  t r i a l  by j ur y.   A de ma nd f or  t r i a l  by j ur y a s
he r e i n pr ovi de d ma y not  be  wi t hdr a wn wi t hout  t he
c ons e nt  of  a l l  pa r t i e s  a s  t o  whom i s s ue s  ha ve  be e n
j oi ne d.

I n t he  f i r s t  pl a c e ,  we  not e  t ha t  t he  Rul e  s pe a ks  t o

wi t hdr a wa l  of  a  j ur y de ma nd,  whi c h wa s  not  t he  c a s e  he r e ,  a s  Mr s .

Mc Ga ha  ne ve r  wi t hdr e w he r  de ma nd,  but  r a t he r  he r  de ma nd wa s

e l i mi na t e d upon a  non- s ui t  be i ng t a ke n a s  t o  he r .   Mor e ove r ,  e ve n

i f  s he  ha d wi t hdr a wn he r  r e que s t  f or  a  j ur y t r i a l  t he  Ra ms e ys

woul d not  be  e nt i t l e d t o  t a ke  a dva nt a ge  of  Rul e  38. 05 be c a us e  no

i s s ue s  we r e  pe ndi ng be t we e n t he  Ra ms e ys  a nd he r .   The  onl y i s s ue s

j oi ne d we r e  be t we e n t he  De f e nda nt s  a nd Mr .  Sa nde r s .
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Gi ve n t he  f a c t  t ha t  t he  Ra ms e ys  c oul d ha ve  i ns ur e d a

j ur y t r i a l  f or  t he ms e l ve s  by t he  s i mpl e  e xpe di e nc y of  de ma ndi ng

one  i n  t he i r  a ns we r ,  we  a r e  di s i nc l i ne d t o  ma ke  t he  t or t ur e d

i nt e r pr e t a t i on of  t he  Rul e  t he y e s pous e .

One  l a s t  ma t t e r  ne e ds  t o  be  a ddr e s s e d:   We r e  t he

Ra ms e ys  e nt i t l e d t o a  j ur y t r i a l  a s  t o t he i r  c ount e r - c ompl a i nt

be c a us e  a  t i me l y de ma nd wa s  ma de ?   As s umi ng f or  t he  pur pos e  of

t hi s  opi ni on t he  a ns we r  i s  " y e s , "  we  ne ve r t he l e s s  mus t  c ons i de r

t he  f ol l owi ng f i ndi ngs  of  t he  Tr i a l  Cour t  r e l a t i ve  t o  t he

c ount e r - c l a i ms :

The  Cour t  f ur t he r  f i nds  t ha t  t he  Count e r c l a i ms
t ha t  ha ve  be e n f i l e d ha ve  not  be e n pur s ue d;  t ha t  no
e vi de nc e  ha s  be e n of f e r e d t o  s us t a i n t he m;  a nd t ha t  t he
s a me  ha ve  not  be e n s us t a i ne d,  a nd a r e  THEREFORE,
DI SMI SSED wi t h t he  c os t  a ppl i c a bl e  t o  s a me  be i ng
a s s e s s e d t o  t he  c ount e r - c ompl a i na nt s  f or  whi c h
e xe c ut i on ma y i s s ue .

I t  ne c e s s a r i l y  f ol l ows  t ha t  ha d a  j ur y be e n e mpa ne l e d

Mr .  Sa nde r s  woul d ha ve  be e n e nt i t l e d t o  a  di r e c t e d ve r di c t ,  t hus

r e nde r i ng t he  f a i l ur e  t o  e mpa ne l  a  j ur y ha r ml e s s  e r r or .   Fi na l l y

a s  t o t hi s  poi nt ,  we  not e  t he r e  wa s  l i t t l e  a ppe l l a t e  a dvoc a c y by

t he  Ra ms e ys  i n  s uppor t  of  t he i r  r i ght  t o  a  j ur y t r i a l  a s  t o  t he

c ount e r - c ompl a i nt s .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  t he

j udgme nt  a nd c os t s  be l ow a nd s uc h f ur t he r  pr oc e e di ngs ,  i f  a ny,  a s
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ma y be  ne c e s s a r y.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  t he

Ra ms e ys  a nd t he i r  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


