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OP1 NI ON

Susano, J.



Thi s appeal questions the adequacy of a jury's verdict.
The plaintiff Virginia M Pinson (plaintiff) alleged in her
conpl ai nt that she sustai ned physical and enotional injuries?
when the autonobile in which she was riding as a guest passenger
collided with another vehicle as the latter attenpted to exit
froma MDonald' s restaurant onto Cunberland Avenue in Knoxville.
The jury awarded the plaintiff $500 and awarded her husband
$1,683.25 in his derivative action. The award was apporti oned
75%to the driver of the exiting vehicle and 25%to Panela Marie
Parsons, the plaintiff's daughter, who was driving the vehicle
occupied by the plaintiff at the tinme of the accident. The
plaintiff and her husband filed a notion for a new trial or
additur. The trial court denied their notion, and this appeal
followed. The sole issue? on this appeal is whether the trial
judge erred when he failed to grant the plaintiff and her husband

a new trial due to the alleged i nadequacy of the jury's award.

In this case, we nust decide if there is "materi al
evi dence to support the [jury's] verdict." T.R A P. 13(d).
Since the appellants claimthat the jury's award is inadequate,
our focus is on the "lower |imt" of the "range of
reasonabl eness.” Foster v. Anton International, Inc., 621 S.W2d
142, 146 (Tenn. 1981). W are instructed by the Suprene Court

t hat

YThe conpl ai nt does not allege an aggravation of a pre-existing
condition. There was material evidence to support a finding that there had
been no aggravati on.

’The Court of Appeal s "does not have the authority to grant an additur"”

under T.C. A. § 20-10-101. W | kerson v. Altizer, 845 S.W 2d 744, 749 (Tenn.
App. 1992); Poole v. Kroger Co., 604 S.W2d 52, 54 (Tenn. 1980).
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[a] reasoned exam nation of the credible
proof of damages |eads to a determ nation of
the figure beyond which excessiveness or

i nadequacy |ies and beyond which there is no
evi dence, upon any reasonabl e view of the
case, to support the verdict.

Id. In reviewing the adequacy of the award in this case, we are

ever m ndf ul

t hat the anpbunt of conpensation in a persona
injury case is primarily for the jury, and
that next to the jury, the nost conpetent
person to pass on the matter is the trial

j udge who presided at the trial and heard the
evi dence.

Id. at 143-44.

The effect of a trial court's approval of the amount of

a jury award is clear:

: the trial judge' s approval of the
anount of the jury's verdict invokes the

mat eri al evidence rule, just as it does with
respect to all other factual issues upon

whi ch appellate review is sought,

* * *

"[a]ll of the evidence in the record that
tends to support the amount of the verdict
shoul d be given full faith and credit upon
appel l ate review. "

Pool e v. Kroger Co., 604 S.W2d 52, 54 (Tenn. 1980) (citing Ellis
v. Wiite Freightliner Corp., 603 S.W2d 125 (Tenn. 1980)). W

nust deci de "whet her material evidence can be found in the record

that woul d support [the jury's verdict] as being at or above the
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lower limt of the range of reasonabl eness, giving full faith and
credit to all of the evidence that tends to support [the
verdict]." Poole at 54. Qur nmandate is clear. W nust take the
strongest reasonable view of all the evidence to uphold the
verdict, assune the truth of all that tends to support the
verdict, ignore all evidence against the verdict, and allow all
reasonabl e i nferences to sustain the verdict. 1d. |In our

anal ysis, we do not weigh the evidence; we also do not determ ne

the credibility of the witnesses. |Id.

The dynami cs of the accident as they relate to the
plaintiff's injuries are not in substantial dispute. As the
vehi cl e occupied by the plaintiff was proceedi ng east on
Cunber| and Avenue, it collided with the Ieft side of another
vehicle that crossed its path. The second vehicle was attenpting
to turn left froma MDonald s restaurant to go west on
Cunmberland. As a result of the collision, the plaintiff's head

cane in contact wth and cracked a part of the w ndshield.

At the scene of the accident, the plaintiff indicated
that she was not injured. The investigating officer testified
that the plaintiff "had no injury that could be seen but had
splinters of glass in her eyes and in her hair." She was taken
to the energency room because she was afraid she had glass in her
eyes. Her eyes were flushed out as a precaution, x-rays were
taken, and her head was exam ned. Apparently it was determn ned

at the hospital that her eyes were free of glass. She was



rel eased after treatnent in the energency room At no tine
foll owi ng the accident was she ever admtted to the hospital on

an in-patient basis for any injuries received in this accident.

The only conmplaint that the plaintiff nmade to the
energency room personnel was possible glass in her eyes. At
trial, she testified to sone bruising caused by her seat belt,
but this was not mentioned during her deposition when she was

asked about her injuries.

The plaintiff had many serious physical and enoti onal
problenms prior to this accident. |In January, 1972, she was
i nvolved in an autonobil e accident and sustai ned a "whipl ash”
injury to her neck. She was told then that she had a neck of a
60-year old individual. At the tinme, she was only 29. She had
an operation in 1977 to correct a ruptured disc, the site of
which is not clear fromthe record. In 1988, she had surgery to

repair two ruptured discs in her back

Foll ow ng the 1988 surgery, the plaintiff had

subst anti al physical and enotional problens. |Imediately prior
to the time of the instant accident on May 14, 1990, she needed

|l eg braces in order to wal k. She used a wal ker around the house,
but had to use a wheel chair when she went any significant

di stance outside the house. She had been under the care of Dr.
Jeffrey S. Hecht, a rehabilitation doctor at Patricia Neal
Rehabilitation Center since February 16, 1989. He was treating
her for problens "bel ow the waist" and enotional problens rel ated

to her physical condition. Prior to the instant accident, she



was on pain nedication; had a "serious disability"; experienced
headaches fromtine to tine as well as sl eepl essness, dizziness
and vertigo; had conplaints of pain in her hands and wists; and
was still having some problens with her neck. As a result of the
1988 back surgery, she had stopped outside gardening, had quit

traveling "for the nost part,” and did only limted houseworKk.
In order to do her housework, she had to use a wal ker. She
occasional ly had occupational therapy at Patricia Neal to |earn
how to dress herself in spite of her disabilities. Her daughter
testified that her outlook on |life was adversely affected by the

1988 acci dent and surgery.

Prior to the instant accident, the plaintiff applied
for and was approved for social security disability benefits on

t he basis of her back and | eg condition.

When Dr. Hecht saw the plaintiff on May 4, 1990, ten
days before the accident, he found her to weigh 276 pounds. He
descri bed her as bei ng obese and acknow edged that this
contributed to the problens she was experiencing before the

acci dent .

On the day of the accident, the plaintiff had been to a
medi cal specialist in circulatory problens to determine if she

had a blood clot in her |eg.

Fol l ow ng the accident, the plaintiff saw Dr. Hecht on
June 5. She conplained of pain in her arns, back, neck and head,

shoul der girdle and hands. Dr. Hecht testified that these were



new i njuries fromthe autonobile accident. He assessed her
anatom cal inpairnment at nine to ten percent to the body as a
whole. In his opinion, she had new physical and enoti onal
problenms as a proximate result of the autonobile accident. He
conceded that it was difficult to say that there had been a

wor seni ng of problens bel ow the wai st, "since there was so nuch
damage before in the leg areas.”™ He opined that 75 to 85% of her
$31, 000 in nmedi cal expenses incurred after the accident were

rel ated to her new probl ens.

Dr. Hecht was subject to sharp cross-exam nation. He
conceded that she suffered from carpel tunnel syndrone (a hand
and wist problen) before the accident and that a portion of his
accident inpairnment rating was related to that sane problem 1In
t he course of his cross-exam nation, defense counsel alluded to
MRl 's conducted by another physician on the plaintiff's neck and
back. A jury could conclude fromthat testinony that these
obj ective tests were essentially normal with respect to injuries
fromthis accident. There was al so evidence fromwhich a jury
could conclude that the plaintiff saw a physician after the
accident with respect to injuries received in the accident, but

failed to nention any problens with her neck.

The parties had dianetrically opposed theories
regarding the plaintiff's injuries in this accident. Each side
had material evidence to support that side's theory. Certainly,
there was evidence submtted to the jury to support a substanti al
nonetary award--one far in excess of the snmall award returned by

the jury; however, nuch of the plaintiff's evidence depended upon



her credibility. Was this plaintiff experiencing new synptons of
pai n; was she suffering new disabilities? O were her problens a
continuation of the sane "serious" problens she had before the
accident? The credibility of the witnesses was for the jury.
Reynol ds v. Ozark Mtor Lines, Inc., 887 S.W2d 822, 823 (Tenn.
1994). As we have previously indicated, we are not in a position
to assess credibility. That is uniquely the function first of
the jury and then the trial judge. They see the w tnesses,
assess their deneanor, and deci de which of the w tnesses are

entitled to belief. W cannot do this froma "cold" record.

W recognize that Dr. Hecht testified to injuries that
woul d warrant a nuch |arger award than that returned by the jury;
however, nmuch of Dr. Hecht's testinony was based on the
plaintiff's synptons. To the extent his testinony was tied to
the plaintiff's subjective conplaints, his testinony is al so
subject to the jury's assessnent of the plaintiff's credibility.
In any event, "juries are not bound to accept expert nedi cal
opinion as to the nature or extent of a permanent disability."

Pool e at 55.

The cases relied upon by the plaintiff are inapposite.
Their factual patterns are substantially different fromthe one
presented here. As one of those cases points out, a jury is
permtted "wi thin reasonabl e bounds" to "observe and, to sone
degree, be guided by its own inpressions of the seriousness of
the plaintiff's complaints.” Loftis v. Finch, 491 S.W2d 370,
376 (Tenn. App. 1972). 1In the instant case, the plaintiff was

never hospitalized for her alleged injuries; to a |l arge extent,



her conplaints were purely subjective in nature; and she was
substantially di sabl ed before this accident. The jury obviously
was not inpressed with her testinony and her conplaints of

di sabling pain resulting fromnew injuries. Not having seen her
testify in person, we are not in a position to disagree with that

body' s assessnment of her credibility.

The verdict in the derivative action filed by the
plaintiff's husband was closely tied to nedical expenses that
wer e unquestionably related to the accident, such as the
anbul ance bill and eye care and x-rays in the energency room As
in the case of the plaintiff's suit, we find that there is
mat eri al evidence to support the award to the plaintiff's

husband.

In evaluating the jury's verdict, we consider only the
evi dence supporting that award. Wile the jury's award was a
small one, we cannot say that it was below the lower limt of the
range of reasonabl eness when the evidence tending to support the
verdict is isolated and considered without regard to the evidence
to the contrary. There was material evidence to support the

jury's award in this case.

The judgnent of the trial court is affirmed. This
cause is remanded for the collection of costs assessed bel ow and
for enforcenment of the judgnment. Costs on appeal are assessed

agai nst the appell ants.



Charles D. Susano, Jr., J.
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CONCUR:

Her schel

P. Franks,

J.

Don T. McMirray, J.
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