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  O P I  N I  O N

  Godda r d,  P. J .  

Dona l d E.  Ove r t on a ppe a l s  a  di s mi s s a l  of  hi s  c ompl a i nt

a ga i ns t  Ron Cunni ngha m,  a n a t t or ne y,  Ga i l  She l by,  hi s  l e ga l

a s s i s t a nt ,  a nd Wa c hovi a  Ba nk Ca r d Se r vi c e s ,  hi s  c l i e nt ,  whi c h

s ought  da ma ge s ,  bot h c ompe ns a t or y a nd puni t i ve ,  a s  a  r e s ul t  of

t he  De f e nda nt s '  f r a ud:
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10.   Pl a i nt i f f  a l l e ge s  t ha t  t he  s pe c i f i c  a c t s  of  f r a ud
a r e  t ha t  a  j udgme nt  wa s  obt a i ne d a ga i ns t  Pl a i nt i f f  by
t he s e  De f e nda nt s  wi t hout  a ny s e r vi c e  of  pr oc e s s  on
Pl a i nt i f f  i n t he  Ge ne r a l  Se s s i ons  Cour t  a c t i on.  
De f e nda nt s  kne w t hi s ,  t he y pe r pe t r a t e d t hi s  f r a ud on
t he  Ge ne r a l  Se s s i ons  Cour t ,  a nd upon Pl a i nt i f f .   The
a ddi t i ona l  a c t  of  f r a ud wa s  t he  l e t t e r  s e nt  t o Mr .
Ove r t on by Ms .  She l by [ s e e  a ppe ndi x]  a f f i r mi ng t ha t
De f e nda nt s  ( " we " )  ha d obt a i ne d t hi s  " f i na l  j udgme nt " ,
whi c h wa s  f a l s e ,  a nd t hr e a t e ni ng Mr .  Ove r t on t o  e xe c ut e
on t hi s  j udgme nt .

The  ge ne s i s  of  t he  s ui t  pr e s e nt l y  on a ppe a l  wa s  a  pr i or

s ui t  f i l e d by Mr .  Cunni ngha m i n t he  Ge ne r a l  Se s s i ons  Cour t  f or

Knox Count y on be ha l f  of  Wa c hovi a  Ba nk Ca r d Se r vi c e s ,  pr e di c a t e d

upon t he  f ol l owi ng a l l e ga t i on:

FOR s e r vi c e s  a nd/ or  me r c ha ndi s e  de l i ve r e d t o  de f e nda nt
f or  whi c h pa yme nt  ha s  not  be e n r e c e i ve d a s  e vi de nc e d by
t he  Swor n Ac c ount  a t t a c he d he r e t o i n  t he  s um of
$2, 361. 74 t oge t he r  wi t h a l l  l e ga l  i nt e r e s t ,  a t t or ne y
f e e s  a nd t he  c os t s  of  t hi s  a c t i on.

The  pr e s e nt  c ompl a i nt  a l l e ge s  Mr .  Ove r t on wa s  ne ve r

s e r ve d wi t h pr oc e s s  a nd t ha t  a  j udgme nt  wa s  i mpr ope r l y e nt e r e d by

t he  Ge ne r a l  Se s s i ons  Cour t  a ga i ns t  hi m on J ul y 21,  1992,  i n  t he

a mount  of  $2730. 65.   The r e a f t e r ,  Ms .  She l by s e nt  a  l e t t e r  on

be ha l f  of  Fi nke l s t e i n ,  Ke r n,  St e i nbe r g & Cunni ngha m,  da t e d J ul y

30 a dvi s i ng Mr .  Ove r t on t ha t  a  f i na l  j udgme nt  ha d be e n e nt e r e d

a ga i ns t  hi m i n t he  a mount  of  $2730. 65.   

Whe r e upon,  Mr .  Ove r t on a ppe a l e d t he  c a s e  t o  t he  Ci r c ui t

Cour t  whi c h f ound a dve r s e l y t o  hi m.   Thi s  c a s e  wa s  t he n a ppe a l e d

t o t hi s  Cour t  a nd hi s  de f e ns e  a s  t o  s e r vi c e  wa s  s us t a i ne d.   The
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c a s e  wa s  a c c or di ngl y di s mi s s e d.   Wa c hovi a  Ba nk Ca r d Se r vi c e s  v .

Dona l d E.  Ove r t on,  a n unpubl i s he d opi ni on of  t hi s  Cour t  f i l e d i n

Knoxvi l l e  on Fe br ua r y 15,  1996.

I n t he  pr e s e nt  c as e  t he  De f e nda nt s  f i l e d a  " MOTI ON TO

DI SMI SS AND/ OR FOR MOTI ON FOR SUMMARY J UDGMENT"  whi c h wa s

a c c ompa ni e d by a n a f f i da vi t  of  Mr .  Cunni ngha m s t a t i ng i nt e r  a l i a

t he  f ol l owi ng:

3.   The  unde r s i gne d f ur t he r  s t a t e s  t ha t  on t he
21s t  da y of  J ul y,  1992,  t he  da t e  of  e nt r y of  a  j udgme nt
a ga i ns t  Dona l d E.  Ove r t on i n  Knox Count y Ge ne r a l
Se s s i ons  Cour t ,  t h i s  c a s e  wa s  pr e s e nt e d on a  s wor n
a c c ount  a nd t ha t  a  l e t t e r  f r om t he  pr oc e s s  s e r ve r  wa s
a t t a c he d t o  t he  c ompl a i nt  a nd t he  c our t  r e a d t he
l e t t e r .   Tha t  t he  unde r s i gne d a dvi s e d t he  c our t  t he r e
ma y be  a  que s t i on a s  t o  s e r vi c e  of  pr oc e s s  a nd t he
J udge  a f t e r  due  de l i be r a t i on de c i de d t ha t  va l i d  s e r vi c e
ha d i n  f a c t  be e n obt a i ne d i n  t he  c a us e  a nd s ubs e que nt l y
e nt e r e d a  j udgme nt  a ga i ns t  Dona l d E.  Ove r t on.   Tha t  t he
unde r s i gne d c a us e d not i c e  of  t he  e nt r y of  t hi s  j udgme nt
t o be  s e nt  t o  Dona l d Ove r t on.   Dona l d  E.  Ove r t on
pe r s ona l l y  a ppe a r e d a nd pe r s ona l l y  f i l e d a n a ppe a l  of
t hi s  j udgme nt  wi t hi n t he  t i me  pr ovi de d by l a w t o t he
Ci r c ui t  Cour t .   The  a ppe a l e d c a s e  wa s  dul y s e t  f or
t r i a l  a nd j udgme nt  i n  t ha t  pr oc e e di ng ha s  be e n e nt e r e d
a ga i ns t  Dona l d E.  Ove r t on a nd i n  f a vor  of  Wa c hovi a  Ba nk
Ca r d Se r vi c e s  f or  t he  a mount  of  $4, 509. 26.

No c ount e r - a f f i da vi t  wa s  f i l e d by Mr .  Ove r t on,  a l t hough

he  di d f i l e  t he  f ol l owi ng a f f i da vi t  on Apr i l  28,  1993,  whi c h wa s

be f or e  Mr .  Cunni ngha m' s  a f f i da vi t  wa s  f i l e d on J une  7,  1995:  

Come s  t he  Af f i a nt  Dona l d E.  Ove r t on a nd s t a t e s  t ha t  t he
f a c t ua l  a l l e ga t i ons  i n t he  Compl a i nt  f i l e d i n t hi s  c a s e
a r e  t r ue  a nd e xa c t  t o  t he  be s t  of  hi s  knowl e dge ,
i nf or ma t i on a nd be l i e f .



1 Th e  o f f i c e r ' s  r e t u r n  s t a t e d  " e x e c u t e d  a s  c o mma n d e d  o n  Do n  Ov e r t o n

e v a d i n g  s e r v i c e .  .  .  .   Th i s  t h e  6  d a y  o f  Ma y ,  1 9 9 2 . "
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I t  i s  a ppa r e nt  f r om Mr .  Cunni ngha m' s  a f f i da vi t  t ha t

t he r e  wa s  no a t t e mpt  t o  de f r a ud Mr .  Ove r t on.   At  t he  out s e t  a nd

i n t he  f i ne s t  t r a di t i on of  me mbe r s  of  t he  Ba r ,  Mr .  Cunni ngha m

c a l l e d t o  t he  a t t e nt i on of  t he  Ge ne r a l  Se s s i ons  J udge  t he

que s t i ona bl e  s e r vi c e  of  pr oc e s s . 1  I nde e d,  Mr .  Ove r t on wa s  a bl e

t o r e - a s s e r t  t hi s  de f e ns e  upon a ppe a l  t o  t he  Ci r c ui t  Cour t  a nd

t he r e a f t e r  t o  t hi s  Cour t  whe r e  he  ul t i ma t e l y pr e va i l e d.

The  a f f i da vi t  whi c h Mr .  Ove r t on di d f i l e  doe s  not  me e t

t he  r e qui r e me nt s  of  Rul e  56. 03 of  t he  Te nne s s e e  Rul e s  of  Ci vi l

Pr oc e dur e ,  be c a us e  i t  wa s  not  ma de  on hi s  pe r s ona l  knowl e dge ,  but

r a t he r  " t o  t he  be s t  of  hi s  knowl e dge ,  i nf or ma t i on a nd be l i e f . "

I t  i s  t r ue  t ha t  Mr .  Ove r t on wa s  i nc or r e c t l y a dvi s e d

t ha t  t he  j udgme nt  of  t he  Ge ne r a l  Se s s i ons  Cour t  ha d be c ome  f i na l ,

but  t hi s  i n  no wa y pr e j udi c e d hi m but ,  i nde e d,  i f  hi s  a nd hi s



2 Up o n  t a k i n g  j u d i c i a l  n o t i c e  o f  t h e  f o r me r  p r o c e e d i n g ,  Wa c h o v i a

Ba n k  Ca r d  Se r v i c e s  v .  Ov e r t o n ,  wh i c h  we  a r e  e n t i t l e d  t o  d o ,  we  n o t e  t h e

a f f i d a v i t  o f  Mr .  Ov e r t o n  i n  t h a t  c a s e  s t a t e s  t h e  f o l l o wi n g :

3 . Af f i a n t  s t a t e s  t h a t  h e  h a d  n o  n o t i c e  t h a t  a n y  Wa r r a n t  h a d

b e e n  f i l e d  b y  Wa c h o v i a  Ba n k  Ca r d  Se r v i c e s  a g a i n s t  h i m i n  Kn o x

Co u n t y  Ge n e r a l  Se s s i o n s  Co u r t  a n d  n o  n o t i c e  t h a t  t h e r e  wa s  a  t r i a l

s e t  o n  J u l y  2 1 ,  1 9 9 2  o r  a n y  o t h e r  d a t e  a g a i n s t  h i m i n  Kn o x  Co u n t y

Ge n e r a l  Se s s i o n s  Co u r t  u n t i l  h e  r e c e i v e d  Ex h i b i t  " 2 "  [ s e e

a p p e n d i x ]  f r o m Pl a i n t i f f ' s  l e g a l  a s s i s t a n t .

Mo r e o v e r ,  i n  o r a l  a r g u me n t  i n  t h e  p r i o r  c a s e  h i s  c o u n s e l  t o l d  t h e

Ci r c u i t  J u d g e ,  " [ T] h e  f i r s t  n o t i c e  t h a t  Mr .  Ov e r t o n  h a d  wa s  wh e n  h e  r e c e i v e d  a

l e t t e r  f r o m Mr .  Cu n n i n g h a m s t a t i n g  we  h a v e  a  j u d g me n t . "

We  f i n d  t h e  f o r e g o i n g  c u r i o u s  i n  l i g h t  o f  t h e  f a c t  t h a t  t h e  l e t t e r

r e f e r r e d  t o  i s  d a t e d  J u l y  3 0 ,  1 9 9 2 ,  a n d  t h e  a p p e a l  b o n d  i n  t h e  Ge n e r a l

Se s s i o n s  Co u r t  wa s  f i l e d  o n  J u l y  2 9 ,  1 9 9 2 .
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c ouns e l ' s  s t a t e me nt s  a r e  t o  be  be l i e ve d, 2 e na bl e d hi m t o ma ke  a

t i me l y a ppe a l  a nd- - a s  a l r e a dy not e d- - ul t i ma t e l y t o  pr e va i l .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Mr .  Ove r t on.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


