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Thi s  i s  a  de c l a r a t or y j udgme nt  a c t i on f i l e d pur s ua nt  t o

T. C. A.  §  29- 14- 101,  e t  s e q .   Thi s  l i t i ga t i on t r a c e s  i t s  ge ne s i s

t o  a  t wo- ve hi c l e  a c c i de nt  i nvol vi ng a  1986 Che vr ol e t  Ca va l i e r

a ut omobi l e  dr i ve n by t he  de f e nda nt  Ta mmy L.  Ne a s e  ( Ne a s e ) .   A

numbe r  of  c l a i ms  we r e  a s s e r t e d a ga i ns t  Ne a s e  whos e  ne gl i ge nc e

a ppa r e nt l y  c a us e d t he  a c c i de nt .   Pe r ma ne nt  Ge ne r a l  As s ur a nc e

Cor por a t i on ( PGA)  f i l e d t he  i ns t a nt  a c t i on a ga i ns t  Ne a s e  a nd

ot he r s  s e e ki ng a  de t e r mi na t i on t ha t  t he s e  c l a i ms  we r e  not  c ove r e d

unde r  t he  l i a bi l i t y  f e a t ur e  of  t he  a ut omobi l e  i ns ur a nc e  pol i c y

i s s ue d by PGA t o Ne a s e ' s  hus ba nd.   Thi s  s ui t  na me d a s  de f e nda nt s

t he  a c c i de nt  c l a i ma nt s  a s  we l l  a s  Te nne s s e e  Fa r me r s  Mut ua l

I ns ur a nc e  Compa ny a nd At l a nt a  Ca s ua l t y  Compa ny ( Te nne s s e e

Fa r me r s / At l a nt a  Ca s ua l t y) .   The s e  t wo i ns ur a nc e  c ompa ni e s  ha d

be e n s ue d a s  uni ns ur e d mot or i s t  c a r r i e r s  i n  t he  unde r l yi ng t or t

a c t i on br ought  a ga i ns t  Ne a s e .   The  Cha nc e l l or ,  f ol l owi ng a  non-

j ur y he a r i ng,  de t e r mi ne d t ha t  PGA' s  pol i c y di d not  a f f or d

c ove r a ge  t o  Ne a s e  f or  t he  a c c i de nt .   Te nne s s e e  Fa r me r s / At l a nt a

Ca s ua l t y  a ppe a l ,  c ha l l e ngi ng t he  c or r e c t ne s s  of  t he  Cha nc e l l or ' s

r ul i ng.   The  i ndi vi dua l  de f e nda nt s  di d not  a ppe a l .

PGA a c knowl e dge s  t ha t  i t s  pol i c y wa s  i n  f or c e  a t  t he

t i me  of  t he  a c c i de nt .   I t  a l s o c onc e de s  t ha t  Ne a s e  wa s  i ns ur e d

unde r  t ha t  pol i c y a s  t he  s pous e  of  t he  na me d i ns ur e d.   Howe ve r ,

i t  t a ke s  t he  pos i t i on t ha t  t he  Che vr ol e t  Ca va l i e r  wa s  not  c ove r e d

unde r  t he  pol i c y be c a us e  t ha t  ve hi c l e  wa s  owne d by Ne a s e  whe n t he

pol i c y wa s  i s s ue d,  but  wa s  not  r e f l e c t e d a s  a n owne d ve hi c l e  on
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t he  pol i c y or  a dde d t o  t he  pol i c y a t  a ny t i me  pr i or  t o  t he

a c c i de nt .   PGA r e l i e s  upon t he  f ol l owi ng e xc l us i on i n  t he  pol i c y:

EXCLUSI ONS
*        *         *

B.  We  do not  pr ovi de  Li a bi l i t y  Cove r a ge     
f or  t he  owne r s hi p,  ma i nt e na nc e  or  us e  of :

*         *         *
2.   Any ve hi c l e ,  ot he r  t ha n " your
    c ove r e d a ut o, "  [ a  1986 Ma z da
    t r uc k]  whi c h i s :
    a .   owne d by you;  or
    b .   f ur ni s he d or  a va i l a bl e  f or  your  

   r e gul a r  us e .

Te nne s s e e  Fa r me r s / At l a nt a  Ca s ua l t y  a r gue  t ha t  PGA i s

e s t oppe d t o  de ny c ove r a ge  be c a us e  i t  unde r t ook t o  a dj us t  t he

c l a i ms  a r i s i ng out  of  t he  a c c i de nt ,  pa i d $2, 150 t o  s e t t l e  a

pr ope r t y da ma ge  c l a i m a s s e r t e d by one  of  t he  c l a i ma nt s ,  a nd

wa i t e d s ome  ni ne  mont hs  a f t e r  t he  a c c i de nt  be f or e  a dvi s i ng Ne a s e

i n wr i t i ng t ha t  i t  wa s  a dj us t i ng t he  c l a i ms  unde r  a  r e s e r va t i on

of  r i ght s .   PGA c ount e r s  by a r gui ng t ha t  i t  i n i t i a l l y  a dj us t e d

t he  c l a i ms  ba s e d upon a  mi s r e pr e s e nt a t i on by Ne a s e  t ha t  t he

Che vr ol e t  Ca va l i e r  be l onge d t o  he r  e x- hus ba nd a nd wa s  not ,  us i ng

t he  wor ds  of  t he  pol i c y,  " a va i l a bl e  f or  [ he r ]  r e gul a r  us e . "   PGA

c l a i ms  t ha t  i t  a c t e d pr ompt l y whe n i t  de t e r mi ne d t ha t  t he  ve hi c l e

ha d be e n a wa r de d t o  Ne a s e  i n  he r  di vor c e  s ui t  a ga i ns t  he r  f or me r

hus ba nd.
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Ni e h o f f  t e s t i f i e d  t h a t  h e  a s s u me d  t h a t  t h e  Ch e v r o l e t  Ca v a l i e r  wa s  t h e

i no pe r a b l e  c a r  t ha t  t he  Ne a s e s  ha d  r e f e r r e d  t o  whe n  t he y  a pp l i e d  f o r  t he  PGA

p o l i c y .

4

I

On Augus t  7 ,  1992,  Ne a s e ' s  hus ba nd,  Bobby Ne a s e ,

pur c ha s e d a n a ut omobi l e  i ns ur a nc e  pol i c y f r om PGA t hr ough Da vi d

Ni e hof f ,  a n i nde pe nde nt  a ge nt .   The  pol i c y pr ovi de d i ns ur a nc e  f or

a  1986 Ma z da  t r uc k.   The  Ne a s e s  t ol d Ni e hof f  t ha t  t he y ha d

a not he r  c a r ,  but  t ha t  i t  wa s  i nope r a bl e .   Ni e hof f  t ol d t he m t ha t

i t  wa s  not  ne c e s s a r y t o  l i s t  t he  ve hi c l e  on t he  pol i c y,  be c a us e

i t  c oul d be  a dde d whe n i t  wa s  ope r a bl e .   

At  a l l  r e l e va nt  t i me s ,  t he  1986 Che vr ol e t  Ca va l i e r  wa s

t i t l e d i n  t he  na me  of  Dona l d L.  Pa xt on,  Ne a s e ' s  e x- hus ba nd.  

Howe ve r ,  Ne a s e  ha d be e n a wa r de d t he  ve hi c l e  i n  he r  Ma r c h 2,  1990,

di vor c e  f r om Pa xt on.   As  t he  Cha nc e l l or  f ound i n  t he  i ns t a nt

c a s e ,  Ne a s e  wa s  t he  e qui t a bl e  owne r  of  t he  c a r ;  t he  onl y s t e p

t ha t  ha d not  be e n t a ke n wa s  t he  s e c ur i ng of  a  ne w t i t l e  i n

Ne a s e ' s  na me .

The  a c c i de nt  oc c ur r e d e xa c t l y  one  mont h a f t e r  t he

pol i c y wa s  i s s ue d.    Ne a s e  pr ompt l y c a l l e d Ni e hof f  a nd t ol d hi m

s he  ha d be e n i nvol ve d i n  a n a c c i de nt  whi l e  dr i vi ng t he  Ca va l i e r .  

Ni e hof f  t ol d he r  t he r e  wa s  no c ove r a ge  on t he  Ca va l i e r 1,  a nd he

t e s t i f i e d t ha t  s he  a s ke d hi m whe t he r  t he y c oul d " b a c k da t e "  a n

e ndor s e me nt  s o a s  t o  i nc l ude  i t  wi t hi n t he  pol i c y ' s  c ove r a ge .   He

t ol d Ne a s e  t ha t  t hi s  wa s  not  pos s i bl e .   Whe n Ne a s e  de l i ve r e d t he
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a c c i de nt  r e por t  t o Ni e hof f ,  t he  l a t t e r  not i c e d t ha t  i t  l i s t e d

Dona l d L.  Pa xt on a s  t he  owne r  of  t he  Ca va l i e r .   He  t he n t ol d he r

t ha t  " [ PGA]  mi ght  pa y t he  c l a i m s i nc e  i t  wa s  not  he r  c a r  a nd s he

[ wa s ]  c ove r e d dr i vi ng ot he r  pe opl e ' s  c a r s . "   Ni e hof f  t e s t i f i e d

t ha t  t he y di s c us s e d t he  owne r s hi p of  t he  c a r ,  but  t ha t  he  c oul d

not  r e me mbe r  whe t he r  s he  t ol d hi m s he  owne d i t  a s  a  r e s ul t  of  t he

di vor c e .   He  s t a t e d t ha t  he  ha d s ome  que s t i on a bout  who a c t ua l l y

owne d t he  Ca va l i e r ;  but  s i nc e  he  ha d no c l a i ms  a ut hor i t y ,  he

s i mpl y f or wa r de d Ne a s e ' s  c l a i m t o PGA.  

Ni e hof f  t e s t i f i e d t ha t  he  l a t e r  ha d a  phone

c onve r s a t i on wi t h J i m St r i c kl a nd,  PGA' s  i ni t i a l  a dj us t e r  on t he

Ne a s e  f i l e .   Ni e hof f  s t a t e d he  t ol d St r i c kl a nd t ha t  t he  Ca va l i e r

wa s  not  t i t l e d i n  Ne a s e ' s  na me  a nd t ha t  t he r e  ne e de d t o  be

f ur t he r  i nve s t i ga t i on r e ga r di ng t he  owne r s hi p a nd us e  of  t he

ve hi c l e .   St r i c kl a nd de ni e d t ha t  Ni e hof f  t a l ke d t o  hi m a bout

Ne a s e ;  howe ve r ,  i t  i s  c l e a r  t ha t  s ome one  i n  PGA' s  c l a i ms  of f i c e

s poke  t o  Ni e hof f  be c a us e  t he r e  i s  a n e nt r y,  da t e d Se pt e mbe r  16,

1992,  i n  t he  " da t a  l og"  i n  t he  Ne a s e  f i l e ,  doc ume nt i ng Ni e hof f ' s

c a l l .   Si gni f i c a nt l y ,  t he  l og e nt r y ma ke s  no me nt i on of  a ny ne e d

t o i nve s t i ga t e  t he  c ove r a ge  i s s ue s  of  owne r s hi p a nd r e gul a r  us e

of  t he  c a r .   St r i c kl a nd t e s t i f i e d t ha t  t he  ha ndwr i t t e n e nt r y i n

t he  da t a  l og wa s  not  put  t he r e  by hi m.

St r i c kl a nd t e s t i f i e d t ha t  on Se pt e mbe r  9 ,  1992,  he

r e vi e we d t he  f i l e  f or  t he  f i r s t  t i me  a nd a l s o ha d a  phone

c onve r s a t i on wi t h Ne a s e .   He  t e s t i f i e d t ha t  ba s e d on r e a di ng t he
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a c c i de nt  r e por t ,  whi c h s t a t e d t ha t  " t he  i ns ur e d wa s  dr i vi ng he r

e x- hus ba nd' s  ve hi c l e , "  a nd hi s  di s c us s i on wi t h Ne a s e  ( who t ol d

hi m t ha t  t he  c a r  wa s  he r  e x- hus ba nd' s  a nd t ha t  s he  ha d bor r owe d

i t ) ,  he  wa s  pr oc e e di ng on t he  a s s umpt i on t ha t  t he r e  wa s  c ove r a ge

f or  t he  ve hi c l e .   He  s t a t e d t ha t  t he  da t a  l og e nt r y of  Se pt e mbe r

16 r a i s e d c ove r a ge  que s t i ons ,  but  t ha t  t hos e  que s t i ons  we r e

a ns we r e d by t he  not a t i ons  i n  t he  l og.   The  r e l e va nt  pa r t  of  t he

ha ndwr i t t e n l og e nt r y i s  a s  f ol l ows :

Di s c us s e d wi t h a ge nt
1)  Li a b?   que s t i ona bl e
2)  Pr i ma r y i ns ur a nc e  on ve hi c l e  
   I ' d  [ i ns ur e d]  wa s  dr i vi ng?   NONE
3)  Fr e q a nd r e gul a r  us e ?    NO
   Li ve s  i n  s a me  hous e hol d   NO

St r i c kl a nd di d no f ur t he r  i nve s t i ga t i on on t he  que s t i on of

whe t he r  t he  c a r  wa s  c ove r e d unde r  t he  i ns ur a nc e  pol i c y.   He

t e s t i f i e d t ha t  he  di d not  di s c ove r  t ha t  Ne a s e  a c t ua l l y  owne d t he

c a r  unt i l  a f t e r  he  ha d s t oppe d wor ki ng f or  PGA.

On De c e mbe r  29,  1992,  PGA s e t t l e d t he  pr ope r t y da ma ge

c l a i m a ga i ns t  Ne a s e  f or  $2, 150.   PGA di d not  s e t t l e  t he  c l a i ms

a ga i ns t  Ne a s e  f or  pe r s ona l  i nj ur i e s .  

I n  Ma r c h,  1993,  a  ne w a dj us t e r ,  Da vi d We i s s i nge r ,  t ook

ove r  t he  Ne a s e  f i l e  f r om St r i c kl a nd.   He  f i r s t  r e vi e we d t he  f i l e

on J une  3,  1993,  a nd he  t e s t i f i e d t ha t  he  s a w not hi ng i n  t he  f i l e

t o  i ndi c a t e  t ha t  s ome one  ot he r  t ha n Ne a s e ' s  f or me r  hus ba nd owne d

t he  c a r ;  or  t o  s ugge s t  t ha t  Ne a s e  wa s  a  r e gul a r  us e r  of  t he  c a r .  
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The underlying tort action was served on Nease in the February/March,

1993, time frame.

3
However, it  i s  c l e a r  f r o m t h e  t e s t i mo n y  o f  Ne a s e  a n d  Ni e h o f f  t h a t  s h e

p r o mp t l y  d e l i v e r e d  t h e  s u i t  p a p e r s  t o  Ni e h o f f  wh o  i mme d i a t e l y  f o r wa r d e d  t h e m

t o  PGA.
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We i s s i nge r  a l s o di s c ove r e d on J une  3 t ha t  a  l a ws ui t  ha d be e n

f i l e d a ga i ns t  Ne a s e 2 a nd t ha t  a ppa r e nt l y  Ne a s e  ha d not  f or wa r de d

t he  s ui t  pa pe r s  t o  t he  c ompa ny. 3  He  t e s t i f i e d t ha t  he  t r i e d

uns uc c e s s f ul l y  t o  c a l l  Ne a s e  on J une  7 a nd J une  9,  a nd t ha t  he

s e nt  he r  a  r e s e r va t i on of  r i ght s  l e t t e r  on J une  11.   He  s t a t e d

t he  r e a s on f or  s e ndi ng t ha t  l e t t e r  wa s

[ b] e c a us e  i t  a ppe a r e d t ha t  s ui t  ha d be e n
f i l e d a nd s e r ve d a nd we  ha d no knowl e dge  or
r e c or d i n  t he  f i l e ,  a nd I  wa s  t r yi ng t o  ge t
hol d of  he r  t o  f i nd out  i f  i nde e d s he  ha d
be e n s e r ve d,  s o I  s e nt  he r  a  r e s e r va t i on of
r i ght s  f or  f a i l ur e  t o  f or wa r d s ui t  pa pe r s
i mme di a t e l y.

On J une  15,  We i s s i nge r  t a l ke d wi t h Ne a s e ;  he  t e s t i f i e d

t ha t  t he y di d not  di s c us s  owne r s hi p or  f r e que nt  us e  of  t he  c a r  a t

t ha t  t i me ,  be c a us e  he  wa s  not  t he n a wa r e  of  a ny pos s i bl e  pr obl e ms

on t he s e  i s s ue s .   On J une  21,  We i s s i nge r  s poke  wi t h t he  a t t or ne y

who r e pr e s e nt e d Ne a s e ' s  e x- hus ba nd i n  t he  di vor c e ,  who s e nt  hi m a

c opy of  t he  f i na l  di vor c e  j udgme nt ,  whi c h c l e a r l y  i ndi c a t e d t ha t

Ne a s e  wa s  t he  owne r  of  t he  Ca va l i e r .   We i s s i nge r  t e s t i f i e d t ha t

pr i or  t o  t hi s  poi nt ,  he  wa s  una wa r e  t ha t  t he r e  wa s  a ny que s t i on

r e ga r di ng t he  c a r ' s  owne r s hi p.   He  s e nt  out  a  s e c ond r e s e r va t i on

of  r i ght s  l e t t e r  on J une  22,  1992,  whi c h s t a t e d:
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We  a r e  ma ki ng t hi s  r e s e r va t i on of  r i ght s  f or
t he  f ol l owi ng pr obl e ms  or  que s t i ons :
1.   Dr i vi ng a n owne d a nd or  [ s i c ]  dr i vi ng
ve hi c l e  pr ovi de d f or  r e gul a r  us e  a nd a ny
ot he r  pol i c y vi ol a t i ons  or  ot he r  va l i d
r e a s ons .  

The r e f or e ,  you a r e  he r e by not i f i e d t ha t
Pe r ma ne nt  Ge ne r a l  As s ur a nc e ,  i n  i nve s t i ga t i ng
t hi s  l os s  or  a ny c l a i ms  whi c h ma y r e s ul t  f r om
i t ,  doe s  not  wa i ve  a ny of  i t s  r i ght s  or  a dmi t
a ny obl i ga t i on unde r  t he  pol i c y.   

I n  r e s pons e  t o  t he  Cha nc e l l or ' s  i nqui r y a s  t o  why ni ne  mont hs  ha d

e l a ps e d be f or e  PGA s e nt  a  r e s e r va t i on of  r i ght s  l e t t e r ,

We i s s i nge r  t e s t i f i e d t ha t  t he  Ne a s e  f i l e  ha d a l wa ys  r e f l e c t e d

t ha t  s he  wa s  dr i vi ng a  non- owne d ve hi c l e ,  not  pr ovi de d f or  he r

r e gul a r  us e ,  a nd t he r e f or e  he  ha d no r e a s on t o  s us pe c t  t he r e  wa s

a  c ove r a ge  pr obl e m.   

On J ul y 15,  1993,  We i s s i nge r  ha d a not he r  phone

c onve r s a t i on wi t h Ne a s e .   He  t e s t i f i e d t ha t  whe n he  a s ke d why s he

wa s  dr i vi ng t he  Ca va l i e r ,  s he  r e s ponde d by s a yi ng " I  bor r owe d t he

c a r  f r om my e x- hus ba nd t o  t a ke  hi s  ki ds  t o  t he  doc t or . "   Whe n he

a s ke d he r  i f  s he  ha d r e c e i ve d t he  c a r  i n  t he  di vor c e ,  Ne a s e

a c knowl e dge d,  f or  t he  f i r s t  t i me ,  t ha t  i t  ha d be e n a wa r de d t o

he r .   I t  a ppe a r s  t ha t  a t  t ha t  poi nt  t he y be ga n t o  di s c us s  t he

f a c t  t ha t  PGA ha d e r r one ous l y pa i d t he  pr ope r t y da ma ge  c l a i m.  

Ne a s e  i ndi c a t e d t ha t  s he  woul d be  wi l l i ng t o  pa y ba c k t he
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Ne a s e  t e s t i f i e d  t h a t  t h e  ma i n  r e a s o n  s h e  a g r e e d  t o  r e p a y  t h e  s e t t l e me n t

mo n e y  wa s  t h a t  We i s s i n g e r  t h r e a t e n e d  h e r  wi t h  c r i mi n a l  f r a u d  c h a r g e s .   

We i s s i n g e r  d e n i e d  ma k i n g  a n y  s u c h  t h r e a t s .
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s e t t l e me nt  t o PGA i n mont hl y i ns t a l l me nt s . 4  Ne a s e  a c t ua l l y  s e nt

PGA a t  l e a s t  t hr e e  i ns t a l l me nt  pa yme nt s  be f or e  s he  s t oppe d.   PGA

f i l e d i t s  Compl a i nt  f or  De c l a r a t or y J udgme nt  on J ul y 21,  1993.  

I I

The  s t a nda r d of  r e vi e w i n t hi s  non- j ur y c a s e  i s  de

nov o ,  but  t he  r e c or d c ome s  t o  us  a c c ompa ni e d by a  pr e s umpt i on of

c or r e c t ne s s  t ha t  " c a r r i e s  t he  da y"  u nl e s s  t he  pr e ponde r a nc e  of

t he  e vi de nc e  i s  ot he r wi s e .   T. R. A. P.  13( d) .   We  f i nd t ha t  t he

e vi de nc e  pr e ponde r a t e s  i n  f a vor  of  t he  Cha nc e l l or ' s  hol di ng t ha t

PGA s houl d not  be  e s t oppe d f r om r e l yi ng upon t he  e xc l us i on i n  i t s

pol i c y.   

The  pa r t i e s  a gr e e  t ha t  t he  a ppl i c a bl e  Te nne s s e e  r ul e  of

l a w on t he  i s s ue  a t  ba r  i s  pr e s e nt e d i n  t he  c a s e  o f  Ame r i c an Home

As s ur anc e  Co.  v .  Oz bur n- He s s e y ,  817 S. W. 2d 672,  675 ( Te nn.  1991) ,

whe r e i n t he  Supr e me  Cour t  s a i d:

The  ge ne r a l  r ul e  s uppor t e d by t he  gr e a t
we i ght  of  a ut hor i t y i s  t ha t  i f  a  l i a bi l i t y
i ns ur or ,  wi t h k nowl e dge  of  a  gr ound of
f or f e i t ur e  or  nonc ov e r age  unde r  t he  pol i c y ,
a s s ume s  a nd c onduc t s  t he  de f e ns e  of  a n a c t i on
br ought  a ga i ns t  t he  i ns ur e d,  wi t hout
di s c l a i mi ng l i a bi l i t y a nd gi vi ng not i c e  of
i t s  r e s e r va t i on of  r i ght s ,  i t  i s  t he r e a f t e r
pr e c l ude d i n  a n a c t i on upon t he  pol i c y f r om
s e t t i ng up s uc h gr ound of  f or f e i t ur e  or
nonc ove r a ge .   I n  ot he r  wor ds ,  t he  i ns ur or ' s
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unc ondi t i ona l  de f e ns e  of  a n a c t i on br ought
a ga i ns t  i t s  i ns ur e d,  c ons t i t ut e s  a  wa i ve r  of
t he  t e r ms  of  t he  pol i c y a nd a n e s t oppe l  of
t he  i ns ur e d [ s i c ]  t o  a s s e r t  s uc h gr ounds .  

I d . ,  quot i ng  Mar y l and Cas .  Co.  v .  Gor don,  371 S. W. 2d 460,  464

( Te nn. App.  1963) ,  i n  t ur n quot i ng 29A Am. J ur . - - I ns ur a nc e - - § 1465,

p.  577 [ now 44 Am. J ur . 2d- - I ns ur a nc e - - § 1423,  p .  369]  ( e mpha s i s

a dde d) .   The  ke y que s t i on i n  t hi s  c a s e  i s  t he  poi nt  a t  whi c h PGA

obt a i ne d knowl e dge  t ha t  Ne a s e  wa s  t he  owne r  of  t he  Ca va l i e r ,  a nd

t ha t  s he  ha d t he  pr i ma r y us e  a nd c ont r ol  of  t he  c a r .   The  a ns we r

t o t ha t  que s t i on wi l l  de t e r mi ne  whe t he r  PGA a c t e d i n a  t i me l y

f a s hi on t o  r e s e r ve  i t s  r i ght s  t o  de ny c ove r a ge .   I n  t hi s  r e ga r d,

t he  s a me  s e c t i on of  Ame r i c an J ur i s pr ude nc e  2d,  i ndi r e c t l y  quot e d

a bove ,  c ont a i ns  t he  f ol l owi ng s t a t e me nt :

A l i a bi l i t y  i ns ur e r  doe s  not ,  howe ve r ,  by
c onduc t i ng t he  de f e ns e  of  a  s ui t  a ga i ns t  t he
i ns ur e d,  wa i ve  a  gr ound of  f or f e i t ur e  or
nonc ove r a ge  of  whi c h i t  a t  t ha t  t i me  ha s  no
knowl e dge ,  e s pe c i a l l y  whe r e ,  i n  a ddi t i on t o
s uc h l a c k of  knowl e dge ,  t he  i ns ur e r  i s  mi s l e d
by mi s r e pr e s e nt a t i ons  i nt o de f e ndi ng t he
s ui t .

44 Am. J ur . 2d- - I ns ur a nc e - - § 1423,  p .  371;  Cf .  Ful t on Co.  v .

Mas s ac hus e t t s  Bondi ng & I ns .  Co. ,  197 S. W.  866,  868 ( Te nn.  1917) .

We  f i nd t ha t  t he  e vi de nc e  i n  t hi s  c a s e ,  a s  s e t  f or t h

a bove ,  pr e ponde r a t e s  i n  f a vor  of  t he  c onc l us i on t ha t  PGA di d not

ha ve  knowl e dge  t ha t  Ne a s e  wa s  t he  owne r  a nd/ or  pr i ma r y us e r  of

t he  Ca va l i e r  unt i l  We i s s i nge r  r e c e i ve d a  c opy of  t he  di vor c e
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de c r e e .   The  de c r e e  c l e a r l y  s howe d t he  t r ue  owne r ,  but  up unt i l

t ha t  poi nt ,  t he r e  wa s  not hi ng i n  t he  Ne a s e  f i l e  t o  c a us e

s us pi c i on r e ga r di ng owne r s hi p or  c ont r ol  of  t he  ve hi c l e .   As

not e d e a r l i e r ,  t he  f i l e  not e  of  Se pt e mbe r  16 i ndi c a t e d t ha t  Ne a s e

wa s  not  a  f r e que nt  a nd r e gul a r  us e r  of  t he  a ut omobi l e ,  s ugge s t i ng

t he r e  wa s  c ove r a ge  unde r  t he  pol i c y.   The  a c c i de nt  r e por t  s t a t e d

t ha t  t he  " i ns ur e d wa s  dr i vi ng he r  e x- hus ba nd' s  ve hi c l e , "  i n

a c c or da nc e  wi t h t he  f a c t  t ha t  t he  c a r  wa s  s t i l l  l e ga l l y t i t l e d i n

Pa xt on ' s  na me .   Bot h St r i c kl a nd a nd We i s s i nge r  t e s t i f i e d t ha t

t he y r e l i e d on Ne a s e ' s  a s s e r t i ons  t ha t  s he  di d not  own t he  c a r .

The  a ppe l l a nt s  poi nt  t o  t he  f ol l owi ng t e s t i mony by

We i s s i nge r  i n  s uppor t  of  t he i r  pos i t i on t ha t  PGA ha d e a r l i e r

knowl e dge  t ha t  Ne a s e  owne d t he  Ca va l i e r :

Q:   So ba s e d upon t he  i nf or ma t i on t ha t  you
ha d i n t he  f i l e ,  wi t hout  t a l ki ng t o Mr s .
Ne a s e ,  you we r e  a bl e  t o  ge ne r a t e  a
r e s e r va t i on of  r i ght s  l e t t e r  on t wo gr ounds
i mme di a t e l y whe n you r e vi e we d t he
doc ume nt a t i on s ubmi t t e d by t he  a ge nt ?

A:   Tha t ' s  c or r e c t .

Q:   And t ha t  doc ume nt a t i on wa s  s ubmi t t e d ba c k
i n Se pt e mbe r  1992?

A:   Tha t ' s  c or r e c t .

Q:   The  s a me  i nf or ma t i on t ha t  Mr .  St r i c kl a nd
ha d i n  hi s  pos s e s s i on?

A:   Um- hmmm.
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It is not clear in the record before us as to what happened to the suit

papers transmitted to PGA by Niehoff; however, in view of our resolution of
this case, the solution of that "mystery" is immaterial.

12

Whe n t he s e  s t a t e me nt s  a r e  c ons i de r e d i n  t he  c ont e xt  of  a l l  of

We i s s i nge r ' s  t e s t i mony,  i t  i s  a ppa r e nt  t ha t  t he  " t wo gr ounds "

r e f e r r e d t o i n t he  f i r s t  r e s e r va t i on of  r i ght s  l e t t e r  we r e

r e a s ons  ot he r  t ha n t hos e  r e ga r di ng owne r s hi p or  r e gul a r  us e .   The

f i r s t  r e s e r va t i on of  r i ght s  l e t t e r  c ont a i ne d t he  f ol l owi ng t wo

gr ounds  f or  PGA' s  r e s e r va t i on of  r i ght s :  

1 .   Fa i l ur e  t o r e por t  r e c e i pt  of  l e ga l
pa pe r s .
2 .   Ope r a t i ng a  non owne d ve hi c l e  a nd not
be i ng a  r e s i de nt  of  t he  na me d i ns ur e d ' s
a ddr e s s  a nd a ny ot he r  pol i c y vi ol a t i ons  or
ot he r  va l i d  r e a s ons .   

We i s s i nge r  a dmi t t e d t ha t  t he  s e c ond gr ound " doe s n ' t  ma ke  s e ns e " ;

howe ve r ,  i t  i s  wor t h not i ng t ha t  t he  s e c ond gr ound gi ve n,

a l t hough pe r ha ps  not  a  l e gi t i ma t e  or  c or r e c t  r e a s on t o  de ny

c ove r a ge ,  doe s  s t a t e  " ope r a t i ng a  non owne d ve hi c l e , "  i ndi c a t i ng

t ha t  PGA di d not  know t he  c a r  wa s  a c t ua l l y  owne d by Ne a s e  whe n

t he  f i r s t  l e t t e r  wa s  s e nt .   Re ga r di ng t he  f i r s t  gr ound,  i t

a ppe a r s  t ha t  We i s s i nge r  wa s  a l l udi ng t o t he  f a c t  t ha t  t he  f i l e

di d not  r e f l e c t  r e c e i pt  of  t he  s ui t  pa pe r s 5.   We  do not  t hi nk

We i s s i nge r ' s  s t a t e me nt s  s houl d be  c ons t r ue d a s  a ny ki nd of

a dmi s s i on r e ga r di ng knowl e dge  on t he  di s pos i t i ve  owne r s hi p a nd

r e gul a r  us e  i s s ue s .

The  r e c or d r e ve a l s  t ha t  a f t e r  We i s s i nge r  r e a d t he

di vor c e  de c r e e  a nd di s c ove r e d t ha t  Ne a s e  wa s  t he  t r ue  owne r  of
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t he  c a r ,  PGA a c t e d pr ompt l y i n  r e s e r vi ng i t s  r i ght s  t o  de ny

c ove r a ge .   Si nc e  PGA di d not  ha ve  knowl e dge  of  t he  t r ue  owne r s hi p

a nd r e gul a r  us e  of  t he  Ca va l i e r  unt i l  s hor t l y  be f or e  i t  s e nt  t he

s e c ond r e s e r va t i on of  r i ght s  l e t t e r ,  i t s  a c t i on i n s e t t l i ng t he

pr ope r t y da ma ge  c l a i m,  a nd i t s  de l a y i n  s e ndi ng t he  s e c ond

l e t t e r ,  d i d not  c ons t i t ut e  a  wa i ve r  of  i t s  r i ght  t o r e l y upon t he

a bove - quot e d e xc l us i on pr ovi s i on.

We  a f f i r m t he  j udgme nt  of  t he  Cha nc e l l or .   Thi s  c a s e  i s

r e ma nde d f or  c ol l e c t i on of  c os t s  a s s e s s e d be l ow,  pur s ua nt  t o

a ppl i c a bl e  l a w.   Cos t s  on a ppe a l  a r e  t a xe d a nd a s s e s s e d t o  t he

a ppe l l a nt s .  

______________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

CONCUR:

____________________________
He r s c he l  P.  Fr a nks ,  J .

____________________________   
Don T.  Mc Mur r a y,  J .


