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EASTERN SECTI ON

CECELI A C.  MUNSEY, ) HAWKI NS COUNTY
As  Admi ni s t r a t r i x of ) 03A01- 9510- CV- 00344
t he  Es t a t e  of  Li l l i a n )
E.  Col l i ns )

)
Pl a i nt i f f - Appe l l a nt )

                       ))
                   )
v . ) HON.  J OHN K.  WI LSON,

) J UDGE
  )

J OHN CHARLES BARRETT,  J R, )
ALLSTATE I NSURANCE,  a nd )
NANCY BARKER Mc NUTT,  a s )
Admi ni s t r a t r i x of  t he )
Es t a t e  of  Wi l e y O.  Col l i ns )

)
De f e nda nt s - Appe l l e e s ) AFFI RMED AND REMANDED

THOMAS C.  J ESSEE OF J OHNSON CI TY a nd THOMAS DOSSETT OF KI NGSPORT
FOR APPELLANT

REBECCA OTTI NGER CUTSHAW OF GREENEVI LLE FOR APPELLEE J OHN CHARLES
BARRETT,  J R.

  O P I  N I  O N

  Godda r d,  P. J .  

Ce c e l i a  C.  Muns e y,  a s  Admi ni s t r a t r i x of  t he  e s t a t e  of

he r  mot he r ,  Li l l i a n E.  Col l i ns ,  a ppe a l s  a  $10, 000 j udgme nt
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r e nde r e d i n  he r  f a vor  a ga i ns t  J ohn Cha r l e s  Ba r r e t t ,  J r . ,  a nd t he

Al l s t a t e  I ns ur a nc e  Compa ny,  uni ns ur e d mot or i s t  c a r r i e r  f or  t he

ve hi c l e  be i ng ope r a t e d by he r  hus ba nd,  i n  whi c h s he  wa s  a

pa s s e nge r .   

The  j ur y f ound t ha t  t he  da ma ge s  i nc i de nt  t o  Mr s .

Col l i ns '  de a t h we r e  $100, 000 a nd t ha t  he r  hus ba nd' s  ne gl i ge nc e

c ont r i but e d 90 pe r c e nt  t o  t he  a c c i de nt  a nd Mr .  Ba r r e t t ' s  t e n

pe r c e nt .

Mr s .  Muns e y r a i s e s  t he  f ol l owi ng t hr e e  i s s ue s  on

a ppe a l :

1 . The  de f e nda nt  s houl d ha ve  be e n j udi c i a l l y  e s t oppe d
f r om c ha ngi ng hi s  s wor n t e s t i mony a t  t r i a l  f r om
wha t  he  t e s t i f i e d t o  unde r  oa t h a t  hi s  de pos i t i on.

2. The  Tr i a l  J udge  e r r e d i n  f a i l i ng t o  c ha r ge  t he
pl a i nt i f f ' s  r e que s t  f or  c ha r ge  one ,  t hr e e  a nd f our
( Col l e c t i ve  Exhi bi t s  15)  r e l a t i ng t o t he  ope r a t i on
of  a  ve hi c l e  wi t hi n a n i nt e r s e c t i on whe n a n
onc omi ng c a r  i s  a ppr oa c hi ng wi t h a  s i gna l  l i ght
s i gna l i ng a  l e f t  ha nd t ur n.

3. The  j ur y ' s  ve r di c t  a s  i t  r e l a t e s  t o t he
di s t r i but i on of  f a ul t  be t we e n t he  de f e nda nt  J a me s
Cha r l e s  Ba r r e t t  a nd t he  Es t a t e  of  Wi l e y O.  Col l i ns
i s  not  s uppor t e d by t he  gr e a t e r  we i ght  of  t he
ma t e r i a l  e vi de nc e  pr e s e nt e d a t  t r i a l .

A ve hi c ul a r  a c c i de nt  oc c ur r i ng a t  t he  i nt e r s e c t i on of

U. S.  Hi ghwa y 11- W,  a  f our - l a ne  hi ghwa y di vi de d by a  gr a s s y

me di a n,   a nd Si l ve r  La ke  Roa d wa s  t he  ge ne s i s  of  t hi s  l i t i ga t i on.
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On J une  9,  1992,  Wi l e y O.  Col l i ns  wa s  dr i vi ng hi s

ve hi c l e  i n  a  we s t e r l y  di r e c t i on on Hi ghwa y 11- W,  a ppr oa c hi ng i t s

i nt e r s e c t i on wi t h Si l ve r  La ke  Roa d.   Hi s  wi f e ,  Li l l i a n E.

Col l i ns ,  wa s  a  pa s s e nge r  i n t he  f r ont  s e a t .   At  t he  t i me  t he

De f e nda nt ,  J ohn Cha r l e s  Ba r r e t t ,  J r . ,  wa s  dr i vi ng hi s  ve hi c l e  i n

a n e a s t e r l y  di r e c t i on on 11- W,  a ppr oa c hi ng t he  i nt e r s e c t i on.  

Thi s  i nt e r s e c t i on i s  c ont r ol l e d by a  t r a f f i c  s i gna l  whi c h di d

not ,  a t  t ha t  t i me ,  ha ve  a n a r r ow a ut hor i z i ng l e f t  t ur ns .   Mr .

Col l i ns  e nt e r e d t he  l e f t - ha nd t ur n l a ne  of  11- W a nd t ur ne d i n

f r ont  of  t he  ve hi c l e  be i ng ope r a t e d by Mr .  Ba r r e t t ,  whi c h wa s  i n

t he  l e f t ,  o r  i ns i de ,  l a ne  f or  e a s t bound t r a f f i c .   A vi ol e nt

c ol l i s i on e ns ue d,  r e s ul t i ng i n  t he  de a t h of  bot h Mr .  a nd Mr s .

Col l i ns  a nd i nj ur i e s  t o Mr .  Ba r r e t t .

I t  i s  t he  Pl a i nt i f f ' s  t he or y t ha t  Mr .  Ba r r e t t  wa s

s i gna l i ng f or  a  l e f t  t ur n,  a s  s hown by hi s  di s c ove r y de pos i t i on,

a nd t ha t  Mr .  Col l i ns ,  n ot wi t hs t a ndi ng t he  f a c t  t ha t  Mr .  Ba r r e t t ' s

ve hi c l e  wa s  not  i n  t he  l e f t  t ur n l a ne ,  pr ope r l y a s s ume d t ha t  Mr .

Ba r r e t t  wa s  t ur ni ng l e f t  a nd t ha t  he  c oul d ma ke  hi s  own l e f t  t ur n

i n s a f e t y.

I n t hi s  a ppe a l  t he  Pl a i nt i f f  f i l e d a  mot i on s t yl e d

" Not i c e  of  Mot i on a nd Mot i on, "  whi c h we  s ha l l  t r e a t  a s  a  mot i on

f or  ne w t r i a l ,  whi c h r e a ds  a s  f ol l ows :

PLEASE TAKE NOTI CE t ha t  t he  unde r s i gne d wi l l
a ppe a r  be f or e  t he  Honor a bl e  J ohn K.  Wi l s on,  J udge  f or
t he  Ci r c ui t  Cour t  f or  Ha wki ns  Count y a t  Roge r s vi l l e ,
Te nne s s e e  a t  a  da t e  a nd t i me  t o  be  a gr e e d t o  by t he
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pa r t i e s ,  f or  j udgme nt  not wi t hs t a ndi ng t he  ve r di c t  or  i n
t he  a l t e r na t i ve  f or  a  ne w t r i a l .

The  ba s i s  f or  t hi s  mot i on a r e  t he  pr ovi s i ons  of
Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,  Rul e  59. 01 e t . s e q.  
The  pl a i nt i f f  woul d s how t ha t  t he  f i ndi ngs  of  f a ul t
ma de  by t he  j ur y a r e  not  s uppor t e d by t he  e vi de nc e  a nd
t he r e f or e  s houl d be  r e a s s e s s e d by t he  c our t  i n  ke e pi ng
wi t h t he  e vi de nc e .   I n t he  a l t e r na t i ve ,  t he  c our t
s houl d gr a nt  a  ne w t r a i l .   Pl a i nt i f f  wi l l  f i l e  a  c opy
of  t he  t r a ns c r i pt  of  t he  de f e nda nt ' s  de pos i t i on a nd
c our t  t e s t i mony i n  s uppor t  of  t hi s  mot i on.

The  pl a i nt i f f  wi l l  r e l y  on t he  pr ovi s i ons  of
Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e ,  Rul e  30 c onc e r ni ng
de pos i t i ons .   The  pl a i nt i f f  woul d s how t ha t  t he
de f e nda nt  ga ve  c onf l i c t i ng t e s t i mony i n  c our t  f r om t he
e a r l i e r  t e s t i mony he  ga ve  i n  hi s  de pos i t i on.   Tha t
t e s t i mony wa s  c r i t i c a l  a s  t o t he  i s s ue  of  f a ul t  a nd
unde r  t he  pr ovi s i ons  of  Monr oe  Count y Mot or  Co.  v .
Te nne s s e e  Odi n I ns .  Co. ,  231 S. W.  2d 386 ( Te nn.  App.
1950)  a nd r e l a t e d c a s e s ,  t he  de f e nda nt  s houl d be
j udi c i a l l y  e s t oppe d f r om c ha ngi ng hi s  s wor n t e s t i mony.  
For  t he  r e a s ons  s t a t e d he r e i n,  t he  c our t  s houl d
r e a s s e s s  t he  e vi de nc e  a s  a  t hi r t e e nt h j ur or  or ,  i n  t he
a l t e r na t i ve ,  g r a nt  t he  pl a i nt i f f ' s  mot i on f or  a  ne w
t r i a l .

The  t hr us t  of  t he  Pl a i nt i f f ' s  a r gume nt  i s  t ha t  be c a us e

Mr .  Ba r r e t t  t e s t i f i e d i n hi s  di s c ove r y de pos i t i on,  whi c h wa s

i nt r oduc e d i n  e vi de nc e ,  t ha t  hi s  l e f t  s i gna l  l i ght  wa s  t ur ne d on,  

he  i s  j udi c i a l l y e s t oppe d f r om t e s t i f yi ng a t  t r i a l  t ha t  he  di d

not  know whe t he r  i t  wa s  t ur ne d on or  not .   

Our  r e vi e w of  t he  r e c or d di s c l os e s  t ha t  whe n f i r s t

a s ke d on di s c ove r y r e l a t i ve  t o  hi s  l e f t - t ur n s i gna l ,  Mr .  Ba r r e t t

s t a t e d t ha t  he  di d not  know whe t he r  i t  wa s  on or  not .   Upon be i ng

pr e s s e d by c ouns e l  f or  t he  Pl a i nt i f f  he  c onc e de d t ha t  i t  c oul d

ha ve  be e n on,  a nd l a t e r  t ha t  i t  i nde e d wa s  on.   At  t r i a l ,



1 ( 1 . 2 )  Ad mi s s i o n  b y  Pa r t y - Op p o n e n t . - - A s t a t e me n t  o f f e r e d  a g a i n s t  a

p a r t y  t h a t  i s  ( A)  t h e  p a r t y ' s  o wn  s t a t e me n t  i n  e i t h e r  a n  i n d i v i d u a l  o r  a

r e p r e s e n t a t i v e  c a p a c i t y ,  o r  ( B)  a  s t a t e me n t  i n  wh i c h  t h e  p a r t y  h a s  ma n i f e s t e d

a n  a d o p t i o n  o r  b e l i e f  i n  i t s  t r u t h ,  o r  ( C)  a  s t a t e me n t  b y  a  p e r s o n  a u t h o r i z e d

b y  t h e  p a r t y  t o  ma k e  a  s t a t e me n t  c o n c e r n i n g  t h e  s u b j e c t ,  o r  ( D)  a  s t a t e me n t  b y

a n  a g e n t  o r  s e r v a n t  c o n c e r n i n g  a  ma t t e r  wi t h i n  t h e  s c o p e  o f  t h e  a g e n c y  o r

e mp l o y me n t  ma d e  d u r i n g  t h e  e x i s t e n c e  o f  t h e  r e l a t i o n s h i p  u n d e r  c i r c u ms t a n c e s

q u a l i f y i n g  t h e  s t a t e me n t  a s  o n e  a g a i n s t  t h e  d e c l a r a n t ' s  i n t e r e s t  r e g a r d l e s s  o f

d e c l a r a n t ' s  a v a i l a b i l i t y ,  o r  ( E)  a  s t a t e me n t  b y  a  c o - c o n s p i r a t o r  o f  a  p a r t y

d u r i n g  t h e  c o u r s e  o f  a n d  i n  f u r t h e r a n c e  o f  t h e  c o n s p i r a c y ,  o r  ( F)  a  s t a t e me n t

b y  a  p e r s o n  i n  p r i v i t y  o f  e s t a t e  wi t h  t h e  p a r t y .   An  a d mi s s i o n  i s  n o t  e x c l u d e d

me r e l y  b e c a u s e  t h e  s t a t e me n t  i s  i n  t h e  f o r m o f  a n  o p i n i o n .   St a t e me n t s

a d mi s s i b l e  u n d e r  t h i s  e x c e p t i o n  a r e  n o t  c o n c l u s i v e .

2 Th e  f i n a l  s e n t e n c e  i s  i n t e n d e d  t o  a b o l i s h  t h e  d i s t i n c t i o n  b e t we e n

e v i d e n t i a r y  a n d  j u d i c i a l  a d mi s s i o n s .   Un l e s s  ma d e  c o n c l u s i v e  b y  s t a t u t e  o r

a n o t h e r  c o u r t  r u l e ,  s u c h  a s  T. R. C. P .  3 6 . 0 2  o n  r e q u e s t s  f o r  a d mi s s i o n ,  a l l

p a r t y  a d mi s s i o n s  a r e  s i mp l y  e v i d e n t i a r y ,  n o t  b i n d i n g ,  a n d  a r e  s u b j e c t  t o  b e i n g

e x p l a i n e d  a wa y  b y  c o n t r a d i c t i n g  p r o o f .   ( Emp h a s i s  s u p p l i e d . )
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howe ve r ,  he  t e s t i f i e d i n  a c c or da nc e  wi t h hi s  f i r s t  a ns we r  a t

di s c ove r y t ha t  he  di d not  r e me mbe r .

I t  i s  a r gua bl e  t ha t  unde r  Rul e  803( 1. 2) 1 a s  i nt e r pr e t e d

by t he  Advi s or y Commi s s i on, 2 Mr .  Ba r r e t t ' s  e vi de nc e  a t  t r i a l

woul d be  a dmi s s i bl e  not wi t hs t a ndi ng hi s  pr e vi ous  s t a t e me nt  t o  t he

c ont r a r y i n  hi s  di s c ove r y de pos i t i on,  a nd t ha t  hi s  e xpl a na t i on of  

hi s  i nc ons i s t e nt  s t a t e me nt s  ma de  t he  doc t r i ne  of  j udi c i a l

e s t oppe l  i n  t hi s  c ont e xt - - e ve n i f  i t  s ur vi ve d t he  e na c t me nt  of

Rul e  803( 1. 2) - - i na ppl i c a bl e .   St ur ki e  v .  Bot t oms ,  203 Te nn.  237,

310 S. W. 2d 451 ( 1958) ;  D. M.  Ros e  & Co.  v .  Snyde r ,  185 Te nn.  499,

206 S. W. 2d 897 ( 1947) .   Howe ve r ,  we  ne e d not  r e a c h t he s e

que s t i ons  be c a us e  c ouns e l  f or  t he  Pl a i nt i f f  ne ve r  obj e c t e d t o  t he

r e c e pt i on of  Mr .  Ba r r e t t ' s  t e s t i mony on t he  gr ound t ha t  he  wa s

j udi c i a l l y e s t oppe d t o s o t e s t i f y .   I n l i ght  of  t hi s  we  wi l l  not

put  t he  Tr i a l  Cour t  i n  e r r or  f or  not  e xc l udi ng t he  t e s t i mony whe n

he  wa s  not  r e que s t e d t o  do s o e i t he r  by obj e c t i on a t  t he  t i me  i t

wa s  i nt r oduc e d or  by a  mot i on t o  s t r i ke  t he r e a f t e r .



3 Un d e r  Ru l e  3 ( e )  o f  t h e  Te n n e s s e e  Ru l e s  o f  Ap p e l l a t e  Pr o c e d u r e ,  n o

i s s u e  " p r e s e n t e d  f o r  r e v i e w s h a l l  b e  p r e d i c a t e d  u p o n  e r r o r  i n  t h e  a d mi s s i o n  o r

e x c l u s i o n  o f  e v i d e n c e ,  .  .  .  u n l e s s  t h e  s a me  i s  s p e c i f i c a l l y  s t a t e d  i n  a

mo t i o n  f o r  a  n e w t r i a l ;  o t h e r wi s e  s u c h  i s s u e s  wi l l  b e  t r e a t e d  a s  wa i v e d . "   
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The  ot he r  t wo i s s ue s  r a i s e d by t he  Pl a i nt i f f  mus t  f a i l .

The  f i r s t  be c a us e  t he  mot i on f or  a  ne w t r i a l  doe s  not  i n  a ny wa y

me nt i on t he  f a i l ur e  t o  gi ve  t he  c ha r ge s  r e que s t e d by t he

Pl a i nt i f f , 3 a nd t he  s e c ond be c a us e  t hi s  Cour t  doe s  not  r e we i gh

t he  pr e ponde r a nc e  of  t he  e vi de nc e  i n  j ur y c a s e s  whe r e  t he  ve r di c t

ha s  be e n a ppr ove d by t he  t r i a l  c our t ,  She l by Count y v.  Ba r de n,

527 S. W. 2d 124 ( Te nn. 1975) ;  Engl a nd v.  Bur ns  St one  Co. ,  I nc . ,  874

S. W. 2d 32 ( Te nn. App. 1993) ,  i t  be i ng t he  a ppe l l a t e  c our t ' s  dut y

whe n t he  i s s ue  i s  pr ope r l y pr e s e nt e d t o  de t e r mi ne  whe t he r  t he r e

i s  a ny ma t e r i a l  e vi de nc e  t o  s uppor t  t he  ve r di c t .

Mor e ove r ,  e ve n i f  t he  Pl a i nt i f f ' s  t hi r d i s s ue  ha d

a s s e r t e d l a c k of  ma t e r i a l  e vi de nc e  r a t he r  t ha n pr e ponde r a nc e  of

t he  e vi de nc e ,  we  woul d be  c ons t r a i ne d t o  a f f i r m be c a us e  i n  our

vi e w t he r e  i s  a mpl e  ma t e r i a l  e vi de nc e  t o  s uppor t  t he  j ur y ' s

ve r di c t .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  t he

j udgme nt  a nd c os t s  be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t

Ms .  Muns e y a s  Admi ni s t r a t r i x  a nd he r  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  
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CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


