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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

HUBERT MOREE, )   C/ A NO.  03A01- 9509- CH- 00309
)

Pl a i nt i f f - Appe l l a nt , )   ROANE CHANCERY
)

v. )   HON.  FRANK V.  WI LLI AMS,  I I I ,
)   CHANCELLOR

CAROL BRYANT a nd ROGER MOREE, )
)   AFFI RMED AND

De f e nda nt s - Appe l l e e s . )   REMANDED

FLOYD E.  HUTCHERSON,  Roc kwood,  f or  Pl a i nt i f f - Appe l l a nt .

J OHN D.  AGEE,  COOLEY,  COOLEY & AGEE,  Ki ngs t on,  f or  De f e nda nt s -
Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on,  gr a nt or ' s  f a t he r  s ought  t o  s e t  a s i de

a  de e d t o  hi s  c hi l dr e n.   The  Tr i a l  Cour t  r e f us e d t o  gr a nt

r e l i e f  a nd t he  f a t he r  ha s  a ppe a l e d.   

The  f a t he r ,  on a ppe a l ,  i ns i s t s  t ha t  hi s  da ught e r  ha d

a  c onf i de nt i a l  r e l a t i ons hi p wi t h hi m a nd pr e s s ur e d hi m i n a

we a ke ne d s t a t e ,  t o  s i gn t he  de e d.   Al s o,  he  s houl d ha ve  ha d

i nde pe nde nt  a dvi c e  r e ga r di ng t he  t r a ns a c t i on,  a nd t he r e  wa s  no

c ons i de r a t i on f or  t he  c ont r a c t ,  no de l i ve r y of  t he  de e d,  a nd

a n or a l  de c l a r a t i on of  t r us t  wa s  ma de  whi c h ga ve  hi m a  l i f e



1  At  t h e  t i me  o f  t h e  c o n v e y a n c e ,  t h e  f a t h e r  h a d  n o t  y e t  e x p e r i e n c e d  

t h e  l a t e r  h e a l t h  p r o b l e ms  t h a t  we r e  r a i s e d  i n  t e s t i mo n y ,  s u c h  a s  b e i n g

t r e a t e d  f o r  d i a b e t e s  o r  u n d e r g o i n g  f o o t  s u r g e r y .  
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e s t a t e  a nd a  $50, 000 c ons i de r a t i on.   

The  doc t r i ne  of  undue  i nf l ue nc e  i s  a ppl i c a bl e  whe n a

c onf i de nt i a l  r e l a t i ons hi p put s  one  pa r t y  i n  a  pos i t i on t o  

e xe r c i s e  undue  i nf l ue nc e  ove r  t he  mi nd a nd wi l l  of  a not he r .  

Br i ght  v .  Br i ght ,  729 S. W. 2d 106 ( Te nn. App.  1986) .   The

ne c e s s a r y e l e me nt s  a r e :   

domi ni on a nd c ont r ol  by t he  s t r onge r  ove r  t he
we a ke r ,  or  t he r e  mus t  be  a  s howi ng of  s e ni l i t y  or
phys i c a l  or  me nt a l  de t e r i or a t i on of  t he  donor  or
t ha t  f r a ud or  dur e s s  wa s  i nvol ve d,  or  ot he r
c ondi t i ons  whi c h woul d t e nd t o  e s t a bl i s h t ha t  t he
f r e e  a ge nc y of  t he  donor  wa s  de s t r oye d a nd t he  wi l l
of  t he  done e  wa s  s ubs t i t ut e d t he r e f or .  

Ke l l y  v .  Al l e n ,  558 S. W. 2d 845,  848 ( Te nn. 1977) .   

A pa r e nt - c hi l d  r e l a t i ons hi p doe s  not  pe r  s e  c r e a t e  a

c onf i de nt i a l  r e l a t i ons hi p or  r a i s e  a  pr e s umpt i on t ha t  a  gi f t

i s  i nva l i d .   I d .   The  pa r t y  s e e ki ng t o  r e s c i nd a  c onve ya nc e

be c a us e  of  undue  i nf l ue nc e  ha s  t he  bur de n of  pr oof .  

Wi l l i ams on v .  Upc hur c h ,  768 S. W. 2d 265 ( Te nn. App.  1988) .   The

que s t i on t hus  be c ome s  whe t he r  t he  we a ke r  pa r t y ' s  de c i s i on wa s

a  f r e e  a nd i nde pe nde nt  one  or  whe t he r  i t  wa s  i nduc e d by t he

domi na nt  pa r t y .   I d .            

A r e vi e w of  t he  e vi de nc e  f a i l s  t o  s how t ha t  a

c onf i de nt i a l  r e l a t i ons hi p e xi s t e d or  t ha t  t he  da ught e r

e xe r c i s e d undue  i nf l ue nc e  ove r  he r  f a t he r .   The  f a t he r  wa s  i n

hi s  70 ' s  a t  t he  t i me  t he  pr ope r t y wa s  de e de d t o  hi s  c hi l dr e n.  

He  ha d a  s i xt h gr a de  e duc a t i on a nd wa s  e s s e nt i a l l y  i l l i t e r a t e .  

He  ha d pr obl e ms  wi t h a nd unde r we nt  s ur ge r y f or  c l ogge d

a r t e r i e s  i n  hi s  ne c k,  whi c h he  s a i d ma de  hi m di z z y. 1  Hi s
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bus i ne s s  a f f a i r s  we r e  ha ndl e d by hi s  wi f e  a nd a f t e r  hi s  wi f e ' s

de a t h by hi s  da ught e r .   The s e  wome n pa i d t he  bi l l s ,  wr ot e  t he  

c he c ks ,  ma i nt a i ne d ba nk a c c ount s ,  a nd f i l e d t a x r e t ur ns  f or

pl a i nt i f f .   The  da ught e r ,  a  ba nk t e l l e r ,  ha d mor e  e duc a t i on

a nd bus i ne s s  knowl e dge  t ha n he r  f a t he r ,  a nd s he  c ont a c t e d t he  

a t t or ne y who pr e pa r e d t he  de e d,  c onve yi ng t he  pr ope r t y t o  he r

a nd he r  br ot he r .   

Whi l e  t he s e  c i r c ums t a nc e s  s how t ha t  t he  f a t he r  wa s

s ubj e c t  t o  t he  da ught e r ' s  a dvi c e ,  i t  doe s  not  f ol l ow t ha t  he r

a s s i s t a nc e  c ons t i t ut e d " domi ni on a nd c ont r ol "  t ha t  e c l i ps e d

t he  f a t he r ' s  a bi l i t y  t o t hi nk f or  hi ms e l f .   Ke l l y .   The  r e c or d

s hows  t ha t  de s pi t e  hi s  i l l i t e r a c y a nd he a l t h pr obl e ms ,  t he

f a t he r  wa s  a bl e  t o  a r r a nge  f i na nc i ng t o  pur c ha s e  a  c a r ,  s e l l

l a nd t o  hi s  s on a nd ha ve  l oa n i ns t r ume nt s  dr a wn up,  r e f i na nc e

a  l oa n,  c ha nge  hi s  l i f e  i ns ur a nc e  a nd r e t i r e me nt  be ne f i t s  t o

na me  hi s  ne w wi f e  a s  be ne f i c i a r y,  a nd r e pr e s e nt  hi ms e l f  a t  a n

a dmi ni s t r a t i ve  he a r i ng whe r e  he  s uc c e s s f ul l y  a r gue d t ha t  t he

c ount y owe d hi m une mpl oyme nt  be ne f i t s .   De s pi t e  t he  i nf l ue nc e

a l l e ge dl y wi e l de d by hi s  da ught e r ,  he  we nt  a ga i ns t  he r  wi s he s

i n pur c ha s i ng a  c a r ,  ma nuf a c t ur i ng i l l e ga l  whi s ke y,  a nd

s e e mi ngl y i n  hi s  c hoi c e  of  a  ne w wi f e .  

The  que s t i on of  whe t he r  a  c onf i de nt i a l  r e l a t i ons hi p

e xi s t e d be t we e n f a mi l y me mbe r s  i s  a  que s t i on of  f a c t .   Mat l oc k

v .  Si mps on ,  902 S. W. 2d 384 ( Te nn.  1995) .   The  s t a nda r d of

r e vi e w i s  de  nov o  upon t he  r e c or d wi t h a  pr e s umpt i on of

c or r e c t ne s s  of  t he  f i ndi ngs  of  f a c t  by t he  t r i a l  c our t .  

T. R. A. P.  Rul e  13( d) .   Any c onf l i c t  i n  t e s t i mony r e qui r i ng a

de t e r mi na t i on of  t he  c r e di bi l i t y of  wi t ne s s e s  i s  f or  t he  t r i a l  

j udge  a nd i s  bi ndi ng on r e vi e w,  unl e s s  ot he r  r e a l  e vi de nc e
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c ompe l s  a  c ont r a r y c onc l us i on.   Br own v .  We i k ,  725 S. W. 2d 938

( Te nn. App.  1983) .

The  pr oof  i s  not  s uf f i c i e nt  t o  e s t a bl i s h t he

e xi s t e nc e  of  a  c onf i de nt i a l  r e l a t i ons hi p or  t he  undue

i nf l ue nc e ,  a nd unde r  t he  pr e s umpt i on of  c or r e c t ne s s  s t a nda r d,

t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he  f i ndi ngs  of  t he

t r i a l  c our t ,  whi c h we  a f f i r m.

The  f a t he r  a r gue s  t ha t  he  wa s  t o  be  pa i d $50, 000. 00

a t  t he  r a t e  of  $10, 000. 00 a  ye a r ,  a nd wa s  t o  r e c e i ve  a  l i f e

e s t a t e  i n  t he  pr ope r t y.   Howe ve r ,  t he  l a wye r  who pr e pa r e d t he

de e d t e s t i f i e d t ha t  he  s pe c i f i c a l l y  a dvi s e d t he  f a t he r  t ha t

t he r e  wa s  no pr ovi s i on f or  a  l i f e  e s t a t e  i n  t he  de e d.   The

da ught e r  de ni e d t ha t  s uc h a n a gr e e me nt  e xi s t e d a nd hi s  s i s t e r

t e s t i f i e d t ha t  he r  unde r s t a ndi ng wa s  t ha t  t he  f a t he r  ha d gi ve n

t he  pr ope r t y t o  hi s  c hi l dr e n a nd ha d not  ke pt  a  l i f e  e s t a t e

f or  hi ms e l f .  

Cour t s  a r e  mos t  r e l uc t a nt  t o  a dd t o  t he  t e r ms  of  a n

or a l  t r us t  whe r e  a  de e d i s  a bs ol ut e  on i t s  f a c e .  Br i ght .   The

pr oof  r e qui r e d mus t  be  c l e a r  a nd c onvi nc i ng.   Tans i l  v .

Tans i l ,  673 S. W. 2d 131 ( Te nn. 1984) .   I n  l i ght  of  t he

c r e di bi l i t y a s s e s s me nt  by t he  t r i a l  c our t  t ha t  t he r e  wa s  no

a gr e e me nt  f or  a  l i f e  e s t a t e  or  mone t a r y pa yme nt ,  a nd due  t o

t he  de a r t h  of  e vi de nc e  s uppor t i ng t he  f a t he r ' s  a r gume nt ,  t he

c l e a r  a nd c onvi nc i ng s t a nda r d r e qui r e d t o  e s t a bl i s h a n or a l

t r us t  ha s  not  be e n me t .  

As  t o  t he  i s s ue  of  c ons i de r a t i on f or  t he  de e d,  t he

f a t he r  a nd hi s  da ught e r ' s  t e s t i mony c onf l i c t s  r e ga r di ng whos e

i de a  i t  wa s  t o  de e d t he  pr ope r t y.   I t  wa s  a c knowl e dge d by a l l ,

howe ve r ,  t ha t  t he  pur pos e  of  t he  t r a ns a c t i on wa s  t o  pr ot e c t



2
I n  t h i s  c o n n e c t i o n  s e e  4 2  U. S . C. A.  § 1 3 9 6 p .  Te x t  ( b ) ( 2 ) ( B) ( i i ) ,  Te x t  

( c ) ( 1 ) ( B) ( i ) .
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t he  hous e  f r om be i ng t a ke n by Me di c a i d i n  t he  e ve nt  t he  f a t he r

e nt e r e d a  nur s i ng home .   The  Tr i a l  Cour t  f ound t ha t  t hi s

pur pos e  wa s  t he  c ons i de r a t i on f or  t he  c ont r a c t  a nd t he  r e c or d

s uppor t s  t hi s  f i ndi ng. 2  Pr ovi di ng a n i nt a ngi bl e  be ne f i t  ma y

be  a de qua t e  c ons i de r a t i on.   Robi ns on v .  Ke nne y ,  526 S. W. 2d 115

( Te nn. App.  1973) .   Ac c or di ngl y,  we  f i nd c ons i de r a t i on f or  t he

de e d t o  t he  pr ope r t y.

Ne xt ,  t he  f a t he r  a gue s  t he r e  wa s  no de l i ve r y of  t he

de e d.   The  de l i ve r y of  a  de e d i s  a  ma t t e r  of  i nt e nt i on whi c h

ma y be  i nf e r r e d f r om t he  c i r c ums t a nc e s .   Es t at e  of  At k i ns on v .

Al l i e d Fe nc e ,  746 S. W. 2d 709 ( Te nn. App.  1988) .   Pos s e s s i on i s

pr i ma  f a c i e  e vi de nc e  of  de l i ve r y,  a bs e nt  oppos i ng

c i r c ums t a nc e s .   I d.   He r e ,  t he  r e c or d e s t a bl i s he s  t ha t  t he

f a t he r  s i gne d t he  de e d,  l e f t  i t  a t  t he  l a wye r ' s  of f i c e ,  a nd a t

s ome  poi nt  t he  de e d wa s  r e c or de d.  He  doe s  not  de mons t r a t e  a ny

c i r c ums t a nc e s  s howi ng t ha t  t he  de e d wa s  t a ke n f r om hi m

i nvol unt a r i l y ,  a nd t he  pr e s umpt i on of  de l i ve r y ha s  not  be e n

ove r c ome  by t he  e vi de nc e .

Fi na l l y ,  t he  f a t he r  a r gue s  t ha t  t he  Cour t  s houl d

ha ve  r e qui r e d a n a c c ount i ng be t we e n t he  pa r t i e s .   An e qui t a bl e

a c c ount i ng ma y be  r e qui r e d whe r e  a  mut ua l  a c c ount  ha s  be e n

ke pt .  1A C. J . S.  Ac c ount i ng  §21  ( 1985) .   The  r e c or d s hows  t ha t

t he  da ught e r  wi t hdr e w c he c ks  i n  t he  a mount s  of  $36, 148,

$10, 364,  a nd $5, 943.   Howe ve r ,  he r  t e s t i mony a ddr e s s e d t he

us e s  of  t he s e  f unds ,  a nd t he  Tr i a l  Cour t  f ound he r

e xpl a na t i ons  we r e  s uf f i c i e nt ,  a nd f ound no e vi de nc e  t ha t  he r
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e xpe ndi t ur e s  we r e  i mpr ope r .   The  e vi de nc e  doe s  not

pr e ponde r a t e  a ga i ns t  hi s  f i ndi ngs  a nd t he  Tr i a l  Cour t  di d not

a bus e  hi s  di s c r e t i on i n  r e f us i ng t o  or de r  a n a c c ount i ng

be t we e n t he  pa r t i e s .

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t  a nd r e ma nd

a t  a ppe l l a nt ' s  c os t .

_________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Wi l l i a m H.  I nma n,  Sr . J .


