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CPI NI ON

This is an appeal by plaintiffs/appellants, Tom and Karen
Moore, fromthe trial court's orders granting summary judgnent in
favor of defendant/appellee, Dr. Lloyd A Wal wn, and denying

appel l ants' notion to reconsider the grant of summary judgnent

The procedural history and pertinent facts are as foll ows.

On 1 May 1993, M. Moore fell fromthe roof of a house. He went
to the energency room at Tennessee Christian Medical Center
("TCMC"). Appell ee exami ned M. More and di agnosed him as
having a fractured left wist and a fractured left distal tibia
and fibula. Appellee treated M. More's injuries and perforned
operations on his wist and leg. Following M. More's discharge
fromthe hospital, appellee followed M. More's progress through

schedul ed office visits.

On 16 June 1993, M. More went to appellee's office for one
such visit. During the visit, appellee decided that he needed to
remove the external fixator on M. Mowore's left leg and apply a
long leg cast. Appellee was to performthe procedure on 29 June
1993 at TCMC, but M. More did not show up for the appoi ntnent
and has not been to appellee's office since the June 16 visit.
Later, M. More devel oped an infection. As a result, doctors,

ot her that appellee, perforned nine operations.

Appel lants filed their conplaint on 2 May 1994 all egi ng t hat
appel l ee negligently failed to prescribe antibiotics.! This

failure, they argued, caused injuries to M. More which required

the nine additional surgical procedures. |In response, appellee
! Appel l ants al so claimed that TCMC was negligent. The trial court
granted TCMC's notion for summary judgnment. Initially, appellants' notice of

appeal included TCMC, but the trial court entered an order of voluntary
di sm ssal as to TCMC on 20 June 1995.



filed an answer and a counterclai mwhich he later voluntarily

di sm ssed.

On 19 Cctober 1994, appellee filed a notion for summary
judgnent. In support of the notion, appellee filed his own
affidavit. Appellants filed their response opposing the notion
and attached a docunent prepared by Dr. Bruce Schlafly of St.
Louis, Mssouri. Appellants referred to this docunent as a
counter-affidavit. The docunment included a letter with a
curriculumvitae ("the letter"”) and a report on M. Myore ("the
report™). On 11 January 1995, the trial court granted the notion
for summary judgnent. In his order, the trial judge stated as
fol | ows:

Specifically, the Court finds that there is no genui ne

I ssue as to a material fact concerning whether the

def endants deviated fromthe recogni zed standard of

accept abl e professional practice in the care and

treatment of the plaintiffs. The Court additionally

finds that there is no genuine issue as to a materi al

fact on the issue of causation.

On 7 February 1995, appellants filed a notion to reconsider and a

second affidavit fromDr. Bruce Schlafly. On 14 March 1995, the

trial judge entered an order denying the notion.

Appel lants filed their first notice of appeal on 13 Apri
1995 informng the court that they were appealing the March
order. Six days later, the trial court entered final judgnent,
and appellants filed a second notice of appeal in regard to this

order.

Appel | ants presented this court with the follow ng issue:
"Whet her the circuit court erred in granting Walwn's notion for
summary judgnent and in denying Mbore's notion to reconsider by
concluding that there was no genui ne issue of material fact for
trial when a genuine issue of an outcone determ native fact was

rai sed by counter-affidavits of Bruce Schlafly, MD., an
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ort hopaedi c surgeon.” W are of the opinion that the trial court

did not err.

l. Motion for Summary Judgnent

The courts of Tennessee have explained the | aw of summary
judgment in great detail. Byrd v. Hall, 847 S.W2d 208 (Tenn.
1993). Upon the filing of a notion, the noving party has the
burden of proving that there are no genuine issues of materi al
fact. 1d. at 215. The noving party may nake such a showing in
several ways, but may not rely solely on a conclusory statenent
that the nonnoving party has no evidence. 1d. at 215 & n.5.
Once the noving party has provided the court with a properly
supported notion, the burden shifts to the nonnoving party to
show t he exi stence of a genuine issue of material fact or the
need for further discovery. 1d. at 215 & n. 6. In satisfying
its burden, the nonnoving party may not sinply rely on the
al l egations and denials in the pleadings. Instead, the party
nmust produce evidence that establishes the existence of a
mat eri al di spute. Such evidence nust be in the formof an
affidavit or in the formof any of the other discovery materials
l'isted in Tennessee Rule of G vil Procedure 56.03. 1d. at 215.
Further, the facts relied on by the nonnoving party nust be

admi ssible at trial, but need not be in an adm ssible form I d.

I n passing upon a notion for sunmary judgment, the trial
judge nust "view the evidence in a light favorable to the
nonnmovi ng party and allow all reasonable inferences in his
favor.” 1d. If the trial judge decides that there are no
genui ne issues of material fact and that the law entitles the
nmoving party to a judgnent, he nust grant the notion. |Id. at

214. More specifically, nedical malpractice clains require



expert testinony as to the issues of negligence and proxi mate
cause "unless the act of alleged nalpractice lies within the
common knowl edge of a layman.”™ Bowran v. Henard, 547 S.W2d 527,
530-31 (Tenn. 1977). Accordingly, "in those nal practice actions
wherein expert nedical testinony is required to establish
negl i gence and proxi nate cause, affidavits by nedical doctors
which clearly and conpletely refute plaintiff's contention afford
a proper basis for dismssal of the action on summary judgnent,
in the absence of proper responsive proof by affidavit or

otherwise." 1d. at 531.

G ven the above, it is plain to see that affidavits are very
i mportant tools in any sumrary judgnent proceeding, particularly
when the underlying claimis nmedical nmal practice. Affidavits,
however, are not sinple statenents froma w tness or expert. To
the contrary, an affidavit is "[a] witten or printed declaration
or statenment of facts, nmade voluntarily, and confirned by the
oath or affirmation of the party nmaking it, taken before a person
havi ng authority to adm nister such oath or affirmation.”
Bl ack's Law Dictionary 58 (6th ed. 1990); see also Gove v.
Campbel I, 17 Tenn. 8 (1836). |In addition, for the purposes of
summary judgnment, an affidavit "shall be nade on personal
know edge, shall set forth such facts as would be adm ssible in
evi dence, and shall show affirmatively that the affiant is
conpetent to testify to the matters stated therein.”™ Tenn. R
GCv. P. 56.05 (1995). In nedical mal practice cases, a witness is
not conpetent to testify as to the el enents of a nedical
mal practice claimunless the wtness is "licensed to practice in
the state or a contiguous bordering state a profession or
specialty which woul d make his expert testinony relevant to the
issues in the case and had practiced this profession or specialty

in one of these states during the year preceding the date that



the alleged injury or wongful act occurred.” Tenn. Code Ann.
8§29- 26- 115(b) (1980); see also Payne v. Caldwell, 796 S.W2d 142,
143 (Tenn. 1990) (holding that the conpetency requirenent of 8§29-
26-115(b) applies to all of the elenents listed in 829-26-
115(a)). The failure of a docunent to neet any one of these
requirenents renders it useless as an affidavit for summary
judgnent. See Fow er v. Happy Goodman Fam |y, 575 S.W2d 496,
498-99 (Tenn. 1978) (holding that an affidavit, which failed to
neet the requirenents of Tennessee Rule of G vil Procedure 56. 05,
was insufficient); State Dep't of Human Servs. v. Neilson, 771
S.W2d 128, 130 (Tenn. App. 1989) (finding that an affidavit on

i nformati on and belief is not based on personal know edge and is
i nsufficient unless specifically provided for by statute);
Moncrief v. Fuqua, 610 S.W2d 720, 724-26 (Tenn. App. 1979)
(holding that affidavits were insufficient where affiants were

not conpetent to testify in medical mal practice case).

Appel l ee filed his notion for sunmmary judgment cl ai m ng that
there were no genuine issues of material fact. In support of his
notion, appellee filed his own affidavit which he signed and had
not ari zed. Appel I ee testified as fol |l ows:

| am and was at all tinmes pertinent to this |lawsuit,
famliar with the standard of acceptabl e professional

practice in ny specialty in this conmunity. | have
per sonal know edge of the facts contained in this
affidavit.

7. By experience and training, | amfamliar

with the recogni zed standard of professional practice
in orthopaedic surgery in Nashville, Tennessee and
simlar communities. |In everything | didin M.
Moore's case, | acted with ordinary and reasonabl e care
in accordance with such standard. Furthernore, no
deviation fromthe applicable standard of care was the
cause of any damage or condition of which M. More my
conplain or suffer in this case.

This testinony and the other testinony found in the affidavit

supported appellee's notion and shifted the burden to appellants



to prove the exi stence of a genuine issue of material fact.

In response, appellants filed the letter and the report
menti oned previously. Neither of these docunents, however,
created a genuine issue of material fact. In addition, the trial
court should not have even considered these docunents because the
testinmony contained in themwas not adm ssible and the docunents
were neither affidavits nor any of the other types of discovery

materials listed in Tennessee Rule of Cvil Procedure 56.03.

To explain, the testinony contained in the letter and the
report was i nadm ssible as evidence to establish the el enents of
the nedi cal nal practice clai mbecause it failed to establish that
Dr. Schlafly net the conpetency requirenents of Tennessee Code
Annot ated section 29-26-115(b). See Tenn. R Evid. 601 (1995).

Al t hough specifically required by that section, the docunents did
not prove that Dr. Schlafly's profession or specialty "would nake
his expert testinony relevant to the issues in the case" or that
Dr. Schlafly practiced his specialty in Tennessee or a contiguous
state "during the year preceding the date that the alleged injury
or wongful act occurred.” Tenn. Code Ann. 829-26-115(b)

(1980). For these sanme reasons, the letter and the report failed
to meet the requirenents of Tennessee Rule of G vil Procedure

56. 05 and were not proper opposing affidavits.

In addition, the letter was not an affidavit because a
notary did not properly authenticate Dr. Schlafly's signature.
The report is the only docunent properly sworn to by Dr.
Schlafly. This attestation, however, does not apply to the
| etter because the notary wi tnessed the signing of the report on
14 Decenber 1994 and Dr. Schlafly dated the letter 15 Decenber

1994.



Despite these apparent flaws in the report, appellees argued
that it was sufficient to withstand the notion. Even if we found
that the report was proper evidence for use on summary judgnent,
we would still have to uphold the decision of the trial court
because the report failed to establish a genuine issue of
material fact as to deviation fromthe acceptable standard of

care and causati on.

To prove nedical nmal practice, a plaintiff nust establish
that the defendant's actions fell below the standard of
accept abl e professional practice in the defendant's profession or
speciality and in the defendant's conmunity or in a simlar
community. Tenn. Code Ann. 829-26-115(a)(1),(2) (1980).

Further, in this case, appellants needed expert testinony to
establish this el enment because the mal practice was not in the
common knowl edge of |aynen. Appellants, however, failed to

satisfy their burden.

To explain, in the report Dr. Schlafly stated as foll ows:
However with a closed fracture, the standard
recomendation is to start antibiotics intravenously in
the operating roomimediately prior to the start of
t he operati on.
In my opinion, intravenous antibiotics should have been
given at the tine of the operation of 5/2/93, as well
as the operation of 5/5/93. . . . In ny opinion, it
fell below the standard of care for a surgeon to do
t hese operations w thout standard antibiotic
prophyl axi s.
This statenent does not describe the standard in Nashville or
explain that it is the standard in a sim/lar comunity.
Mor eover, the statenment does not even describe a "standard of
accept abl e professional practice.” Tenn. Code Ann. 8§ 29-26-
115(a) (1) (1980). For exanple, Dr. Schlafly used the term
"recommendation.” This term suggests that a doctor has a choice
as to whether to use prophylactic antibiotics. It does not

suggest a standard that a doctor nust follow



At the end of the report, Dr. Schlafly described several
articles that advocated the use of prophylactic antibiotics.
Unfortunately, Dr. Schlafly's synopsis of these articles failed
to establish a standard for the court to apply in this case. The
first article, published in 1974, described a study which found
that the use of prophylactic antibiotics reduced the threat of
postoperative infection from5%to 2.8% The second article
reported that many orthopaedi ¢ surgeons used prophylactic
antibiotics, and the third article described the recomended
prophyl actic reginmen. The articles, however, do not describe the
standard in Nashville or a simlar comunity. Further, they do
not clearly set forth a particular standard, but instead, seemto

descri be one alternati ve.

A second el enent necessary to a nedical mal practice claimis
causation. Tenn. Code Ann. 829-26-115(a)(3) (1980). There are
two fornms of causation required to sustain a medical mal practice
action. These are cause in fact and proximate cause. Kilpatrick
v. Bryant, 868 S.W2d 594, 598 (Tenn. 1993). Cause in fact
"means that the injury or harmwoul d not have occurred 'but for'

t he defendant's negligent conduct.” Id. at 598. To establish
such, the plaintiff nust show within a reasonabl e degree of

medi cal certainty that the injury was a probability. 1d. at

602. In this case, the report failed to provide the expert

testi nony needed to contradict appellee's affidavit because it
failed to establish within a reasonabl e degree of nedica
certainty that the failure to use the antibiotics probably caused

M. More's injuries.

In the report, Dr. Schlafly stated as foll ows:

It is entirely possible that M. More devel oped his
bone infection because the fracture was seeded wth
bacteria at the tine of surgery, bacteria which
prophyl actic anti biotics could have eradi cat ed.



O course, infections can have many different causes,

but | believe that the om ssion of intravenous

antibiotics (except for the single dose), during the

May hospitalization at Tennessee Christian Medi cal

Center, was probably a contributory factor in the later

devel opment of M. Moore's bone infection, as best as |

can determne fromthe nedical records available to ne.
Arguably, this statenent satisfied the probability requirenment of
cause in fact. Nevertheless, it failed to state that the
conclusion was with a reasonabl e degree of nedical certainty.
Dr. Schlafly's statenent that the conclusion was "as best as [he
could] determne fromthe nmedical records available to [hin]"
failed to provide the court with the degree of certainty required
by the case law. This is further supported by the fact that Dr.
Schlafly did not have all of the nedical records available to
him In the report, he admts that he did not review the actual
X-rays or the "records listing the drugs used in the operating
roomor the recovery room" FromM. More's bill, Dr. Schlafly
di scovered that soneone gave M. Moore an antibiotic injection on
2 May 1993, but he did not have the records detailing the actual
time of the injection. Note that one of the operations perforned
by appell ee occurred on this date. The inportance of this |ack
of information is w thout question. Dr. Schlafly's conclusion is
that the failure of appellee to adm nister prophylactic
antibiotics caused the infection which led to M. More's
subsequent operations; yet, he makes this conclusion w thout

havi ng reviewed all of the records describing which nmedications

appel | ee adm nistered to M. Moore.

In summary, the report and the letter failed to provide the
proof necessary to overcone appellee's notion for summary
judgnment. Most inportant, the docunents were not affidavits nor
were they any of the other types of discovery materials nentioned

in Tennessee Rule of Cvil Procedure 56.03. Further, the
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testinony contained in both docunents was i nadm ssible because it
did not establish that Dr. Schlafly was conpetent under Tennessee
Code Annot ated section 29-26-115(b). Thus, the appellants could
not use his testinony to establish the existence of genuine issue
of material fact. |In addition, the record, considered as an
affidavit, failed to establish a material dispute as to deviation
fromthe standard of care and causation. Therefore, the trial
court did not err in granting appellee's notion for summary

j udgnment .

1. Mbti on to Reconsi der

Appel l ant's next issue is whether the trial court properly
denied their notion to reconsider. |In his order denying the
notion, the judge stated as foll ows:

The Court finds that the Plaintiffs have submtted and
rely upon the affidavit of Bruce Schlafly, MD., in
support of their Mdtion to Reconsider. The Court finds
that the Plaintiffs relied upon affidavit testinony
fromthis sane witness in opposition to the Defendants
Motions for Summary Judgnment. The Court further finds,
that, in this proceeding, the Plaintiffs have not nmade
a sufficient showng as to why the affidavit testinony
of Dr. Schlafly in support of the Mtion to Reconsider
coul d not have been submitted earlier in response to

t he Defendants' Motions for Summary Judgnent and why
the testinony of the sanme wi tness should be considered
again in this proceeding. Therefore, the Court
specifically finds that the affidavit testinony of Dr.
Schlafly relied upon to support the Mtion to
Reconsider is not entitled to consideration.

We are of the opinion that the trial court was correct. The
Tennessee Rules of Cvil Procedure do not provide for a "notion
to reconsider.” Nevertheless, this court reviews such notions in
light of their substance, not their form Bems Co. v. Hines,
585 S.W2d 574,576 (Tenn. 1979). 1In this case, we will treat the
notion, which cites to Tennessee Rule of G vil Procedure 59. 04,

as a notion to alter or anend.

Appel l ants argued that the trial court erred when it failed
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to consider the second affidavit of Dr. Schlafly. In their
brief, appellants cited Schaefer v. Larsen, 688 S.W2d 430 (Tenn.
App. 1984), and quoted the foll ow ng passage:

W are of the opinion that when a summary judgenent has

been granted because the case at that point presents no

facts upon which a plaintiff can recover, but prior to

that judgnment becomng final, the plaintiff is able to

produce by notion facts which are material and are in

di spute, the notion to alter or anend the judgnent

shoul d be | ooked upon with favor.
Schaefer v. Larsen, 688 S.W2d 430, 433 (Tenn. App. 1984). This
case, however, fails to support appellants' argunent. To begin
with, the court did not even address the issue presented in this
case because, unlike the present trial judge, the judge in
Schaefer considered the late filed affidavit in making his
decision. Further, the Schaefer court held that the trial court

shoul d | ook upon the notion with "favor,"” not that it nust grant

t he noti on.

Appel lants also cited Richland Gty Country Club v. CRC
Equities, Inc., 832 S.W2d 554 (Tenn. App. 1991), in support of
their argunent. As with Schaefer, this case does not support
appel l ants' argunent. The Richland Cty court found as foll ows:
"Considering the fact that the affidavits were filed after the
hearing on the original notion, we are of the opinion that this
al one shoul d not have precluded their consideration.” Ri chl and
Cty Country Club v. CRC Equities, Inc., 832 S.W2d 554, 557-58
(Tenn. App. 1991). The court then quoted the portion of the
Schaef er opinion quoted above. Analyzing these statenents
together, it is clear that a trial court nay decide to not
consider an affidavit, filed after the court has granted a notion
for sunmary judgnment, as long as the reason for the decision is

nore than the fact that the party filed the affidavit |ate.

A second opinion witten after Schaefer helps to clarify
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this issue. Braswel| v. Carothers, 863 S.W2d 722, 730 (Tenn.
App. 1993). In Braswell, the trial court granted summary
judgnment to the Carothers and to Sleadd. The plaintiffs filed a
notion to rehear and to reconsider the judgnment in favor of the
Carothers and a notion to vacate Sleadd' s judgnent. The trial
court denied the notions, and the plaintiffs appealed. 1|d. at
724-25. The court of appeals addressed the trial courts

di sposition of the notions separately. As to Sleadd, the court
found that the new evidence offered by the plaintiffs "was , or
shoul d have been, available to counsel prior to the hearing on
the notion and [could not] truly be considered 'newy

di scovered.'" 1d. at 730. The court then concluded that the
trial judge did not err in failing to vacate the summary judgnment
in favor of Sleadd. 1d. Thus, a court may uphold its sunmary
judgnent decision if the noving party's evidence is not "newy

di scovered. "?

I n support of their notion, the appellants relied on the

|l etter, the report, and the affidavit. As previously discussed,
the letter and the report were in an inproper form and the
testimony was inadm ssible. The affidavit attached to appellants’
notion to reconsi der was not new evidence. The only difference
between the report and the letter and the affidavit was that the
affidavit contained all of the appropriate "buzz" words found in
the statutes and rules. Dr. Schlafly did not state that he

recei ved other records or nore information regarding the case

2 Appel l ants argued that the Braswell decision supports their case

because the appellate court not only considered whether the evidence was newy
di scovered, but also whether it produced material facts. This is a correct
statement of the court's reasoning. The problemis that this reasoning only
applied to the Carothers. |In a separate paragraph, the court addressed the
issue as to Sleadd and did not consider whether the evidence was materi al

In an earlier case, the Western Section concluded that the trial court
was correct in denying a motion to reconsider where the evidence was in the
possessi on of the nonnoving party prior to the hearing on the notion for
summary judgment. Jay Wley's Inports, Inc. v. Triangle Inmports, Inc., 1987
WL 12838, at *2-*3 (Tenn. App. 12 May 1987). In the course of their opinion
the court specifically distinguished Schaefer on the basis of new versus old
evidence. 1d. at *3.
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whi ch was not available to himbefore. Al so, there were no
affidavits fromappellants' attorneys suggesting that they could
not have obtained this information earlier. The second affidavit
was nothing nore than the first affidavit dressed up. Cearly,
the trial judge did not abuse his discretion in deciding not to
consider the affidavit nor did he err in sustaining the notion

for summary judgnent.

Therefore, it follows that the judgnment of the trial court
isin all things affirmed and the case is remanded to the trial
court for any further necessary proceedings. Costs on appeal are

taxed to the plaintiffs/appellants.

SAMUJEL L. LEWS, JUDGE

Concur:

HENRY F. TCDD, P.J., MS.

DI SSENTI NG OPI NI ON
WLLIAM C. KCCH, JR., J.
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