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O P I  N I  O N

Mc Mur r a y,  J .

Thi s  i s  a n a ppe a l  f r om a  s umma r y j udgme nt  di s mi s s i ng t he

pl a i nt i f f s '  c l a i ms  a s  be i ng t i me  ba r r e d by t he  one - ye a r  s t a t ut e  of

l i mi t a t i ons  f ound i n  T. C. A.  §  28- 3- 104.   We  r e ve r s e  t he  j udgme nt  of

t he  t r i a l  c our t .

Thi s  c a s e  i s  ba s i c a l l y  i n  t he  s a me  pos t ur e  a s  t ha t  i n  Wya t t  v.

A- Be s t  Co. ,  I nc . ,  910 S. W. 2d 851 ( Te nn.  1995) ,  a f f i r mi ng Wya t t  v.

A- Be s t  Co. ,  I nc . ,  Le xi s  421 ( Te nn.  App.  1994) .   The  onl y di f f e r e nc e

of  a ny r e mot e  s i gni f i c a nc e  i s  t ha t  i n t hi s  c a s e ,  t he  pl a i nt i f f s ,

t hr ough c ouns e l ,  f i l e d a  c l a i m i n ba nkr upt c y c our t .   The  de f e nda nt s

a s s e r t  t ha t  t he  c l a i m a s  f i l e d i n ba nkr upt c y  c our t  c onc l us i ve l y

e s t a bl i s he s  t ha t  t he  pl a i nt i f f s  kne w t ha t  t he y ha d a  c a us e  of

a c t i on mor e  t ha n one  ye a r  be f or e  br i ngi ng t hi s  a c t i on.   We

r e s pe c t f ul l y  di s a gr e e .

I n t he  ba nkr upt c y c l a i m,  a  s t a t e me nt  wa s  f i l e d by c ouns e l  f or

t he  pl a i nt i f f s ,  whi c h a mong ot he r  t hi ngs ,  s t a t e d t ha t  on J une  6,

1990,  t he  pl a i nt i f f ,  Wi l l i a m Le f f e w,  wa s  f i r s t  di a gnos e d a s

s uf f e r i ng f r om i nt e r s t i t i a l  f i br os i s  a nd t ha t  on J une  28,  1990,  Mr .

Le f f e w wa s  f i r s t  di a gnos e d a s  ha vi ng " pr oba bl e  a s be s t os  r e l a t e d

l ung di s e a s e . "   De f e nda nt s  dur i ng or a l  a r gume nt  be f or e  t hi s  c our t
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a nd i n  t he i r  br i e f s  a r gue d ve he me nt l y t ha t  t he  ba nkr upt c y c l a i m

c onc l us i ve l y e s t a bl i s he d t ha t  t he  pl a i nt i f f s  kne w or  s houl d  ha ve

known of  t he i r  c a us e  of  a c t i on no l a t e r  t ha n J une  6,  1990,  a nd t ha t

s i nc e  t hi s  a c t i on wa s  not  i ns t i t ut e d unt i l  J une  27,  1991,  t he  one -

ye a r  s t a t ut e  of  l i mi t a t i ons  now ba r s  t he  c l a i m.   The y f ur t he r

a s s e r t  va r i ous  t he or i e s  of  j udi c i a l  a dmi s s i ons ,  a nd j udi c i a l

e s t oppe l  a s  a  ba r  t o  t he  pl a i nt i f f s '  a c t i on he r e .

Si nc e  we  f i nd t he  i s s ue  r e l a t i ng t o  t he  ba nkr upt c y c l a i m t o be

di s pos i t i ve  of  t hi s  a ppe a l ,  we  wi l l  l i mi t  our  di s c us s i on t o t he

e f f e c t ,  i f  a ny,  t he  f i l i ng of  t he  ba nkr upt c y c l a i m ha s  on t hi s

c a s e .   We  a nd t he  Supr e me  Cour t  i n  Wya t t ,  s upr a ,  not e d t ha t  a

di a gnos i s  of  i nt e r s t i t i a l  f i br os i s  c ons i s t e nt  wi t h pne umoc oni os i s

a nd a  di a gnos i s  of  a s be s t os i s  a r e  not  s ynonymous  di a gnos e s .

I nt e r s t i t i a l  f i br os i s  a nd pne umoc oni os i s  i nc l ude ,  but  a r e  not

l i mi t e d t o,  a s be s t os i s .   As be s t os i s  i s  a  f or m of  i nt e r s t i t i a l

f i br os i s  a nd pne umoc oni os i s  but  t he  c onve r s e  i s  not  ne c e s s a r i l y

t r ue .   Thus ,  a  de t e r mi na t i on or  di a gnos i s  of  i nt e r s t i t i a l  f i br os i s

known t o t he  pl a i nt i f f s  on J une  6,  1990,  i s  not  a  de t e r mi na t i on or

di a gnos i s  of  a s be s t os i s  but  i s  s i mpl y a n i ndi c a t i on  t ha t  f ur t he r

s c r e e ni ng a nd t e s t i ng s houl d be  done  t o  de t e r mi ne  t he  na t ur e  of  t he

i nt e r s t i t i a l  f i br os i s .   Wya t t ,  s upr a ,  s pe c i f i c a l l y he l d t ha t  a

pr e l i mi na r y or  t e nt a t i ve  di a gnos i s  of  i nt e r s t i t i a l  f i br os i s

c ons i s t e nt  wi t h pne umoc oni os i s  doe s  not  t r i gge r  t he  r unni ng of  t he

s t a t ut e  of  l i mi t a t i ons ,  b ut  me r e l y t r i gge r s  a  dut y on t he  pa r t  of
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t he  pl a i nt i f f  t o  de t e r mi ne  wi t h due  di l i ge nc e ,  whe t he r  he ,  i n  f a c t ,

ha s  a n a s be s t os  r e l a t e d di s e a s e .

I n vi e w of  t he  f or e goi ng,  e ve n i f  we  a c c e pt  t he  not i on ( whi c h

we  do not )  t ha t  t he  ba nkr upt c y c l a i m woul d or  c oul d c r e a t e  a

c onc l us i ve  a dmi s s i on or  c onc l us i ve  j udi c i a l  e s t oppe l  or  ot he r

e s t oppe l ,  a s  t o  t he  f a c t s  t he r e i n s t a t e d,  ne ve r t he l e s s ,  t he

e a r l i e s t  knowl e dge  t ha t  t he  pl a i nt i f f s  ha d of  a n a s be s t os  r e l a t e d

di s e a s e  wa s  J une  28,  1990.   Thi s  a c t i on wa s  i ns t i t ut e d on J une  27,

1991,  wa s  t i me l y f i l e d a nd i s  not  ba r r e d by t he  s t a t ut e  of

l i mi t a t i ons .

Thi s  c a s e  i s  c ont r ol l e d by  Wya t t  v .  A- Be s t  Co. ,  I nc . ,  s upr a .

The r e  i s  no me a ni ngf ul  di s t i nc t i on.

We  f i nd t ha t  t he  s umma r y j udgme nt  i n  t hi s  c a s e  wa s  i mpr ovi -

de nt l y  gr a nt e d.   We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd

r e ma nd t hi s  c a s e  t o t he  t r i a l  c our t  f or  s uc h ot he r  a nd f ur t he r

a c t i on a s  ma y be  ne c e s s a r y t o  c onc l ude  t hi s  l i t i ga t i on.   Cos t s  a r e

t a xe d t o  t he  a ppe l l e e s .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:
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___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

WI LLI AM LEFFEW,  a nd wi f e ,        ) KNOX CI RCUI T
CHRI STI NE LEFFEW,                ) C. A.  NO.  O3A01- 9508- CV- 00280
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  DALE WORKMAN
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
ACa ndS,  I nc . ,  Et  a l              ) REVERSED AND REMANDED
                                )
          De f e nda nt s - Appe l l e e s   )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Knox Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .   Upon

c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e  wa s

r e ve r s i bl e  e r r or  i n t he  t r i a l  c our t .

We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t hi s

c a s e  t o  t he  t r i a l  c our t  f or  s uc h ot he r  a nd f ur t he r  a c t i on a s  ma y be

ne c e s s a r y t o c onc l ude  t hi s  l i t i ga t i on.   Cos t s  a r e  t a xe d t o t he

a ppe l l e e s .

                                PER CURI AM



7


