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Fo r  c o n v e n i e n c e ,  we  wi l l  r e f e r  t o  t h e  p a r t i e s  a s  t h e y  a p p e a r e d  i n  t h e  t r i a l

c o u r t ,  i . e . ,  p l a i n t i f f  a n d  d e f e n d a n t s .

2

Thi s  i s  a n  a c t i on t o c ol l e c t  a  r e a l  e s t a t e  c ommi s s i on.   The

t r i a l  c our t  r e s ol ve d t he  i s s ue s  i n  f a vor  of  t he  pl a i nt i f f  a nd t he

de f e nda nt s  a ppe a l e d.   We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t

a nd di s mi s s  t he  c a s e . 1

The  onl y i s s ue  r a i s e d by t he  a ppe l l a nt s  c ha l l e nge s  t he

pr opr i e t y of  t he  t r i a l  c our t ' s  j udgme nt  i n  f a vor  of  t he  pl a i nt i f f

unde r  t he  f a c t s  a nd c i r c ums t a nc e s  of  t hi s  c a s e .   Si mpl y s t a t e d,  t he

i s s ue  i s  whe t he r  or  not  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he

f i ndi ngs  of  t he  t r i a l  c our t .

As  we  ha ve  of t e n s t a t e d,  our  r e vi e w of  a  non- j ur y c a s e  i s  de

novo upon t he  r e c or d of  t he  t r i a l  c our t ,  a c c ompa ni e d by a  pr e s ump-

t i on of  t he  c or r e c t ne s s  of  i t s  f i ndi ngs ,  unl e s s  t he  pr e ponde r a nc e

of  t he  e vi de nc e  i s  ot he r wi s e .   Te nne s s e e  Rul e s  of  Appe l l a t e

Pr oc e dur e ,  Rul e  13( d) .   No pr e s umpt i on a t t a c he s  t o  t he  t r i a l

c our t ' s  c onc l us i ons  of  l a w.   I n  a  de  novo r e vi e w,  t he  pa r t i e s  a r e

e nt i t l e d t o  a  r e e xa mi na t i on of  t he  whol e  ma t t e r  of  l a w a nd f a c t  a nd

t hi s  c our t  s houl d r e nde r  t he  j udgme nt  wa r r a nt e d by t he  l a w a nd

e vi de nc e .  Thor nbur g v.  Cha s e ,  606 S. W. 2d 672,  675 ( Te nn.  App.

1980) ;   Ame r i c a n Bui l di ngs  Co.  v .  Whi t e ,  640 S. W. 2d 569,  576 ( Te nn.

App.  1982) ;  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e ,  Rul e  36.
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Fe w ma t e r i a l  f a c t s  a r e  i n  di s put e .   The  r e c or d r e f l e c t s  t ha t

t he  de f e nda nt s ,  a t  a l l  t i me s  ma t e r i a l ,  we r e  t he  owne r s  of  a  r a t he r

l a r ge  t r a c t  of  c omme r c i a l  l a nd i n  t he  Ci t y  of  Cl e ve l a nd.   The

de f e nda nt s  s ought  t o  de ve l op t he i r  pr ope r t y by me a ns  of  c on-

s t r uc t i on of  a  s t r i p  ma l l  wi t hi n whi c h s pe c i f i c  pr ope r t i e s  woul d be

l e a s e d t o  t e na nt s .   The  de f e nda nt s  e mpl oye d t he  pl a i nt i f f ,  by

wr i t t e n a gr e e me nt ,  t o  a t t e mpt  t o  pr oc ur e  pr os pe c t i ve  t e na nt s  a nd t o

de ve l op t he  pr ope r t y.   The  a gr e e me nt  wa s  f or  a n i ni t i a l  pe r i od of

ni ne t y ( 90)  da ys ,  howe ve r ,  t he  pa r t i e s  c ont i nue d t o  ope r a t e  unde r

t he  t e r ms  s e t  out  i n  t he  a gr e e me nt  f or  a  pe r i od of  a ppr oxi ma t e l y

t hr e e  ye a r s .   Unde r  t he  t e r ms  of  t he  a gr e e me nt ,  t he  pl a i nt i f f  wa s

t o r e c e i ve  a  c ommi s s i on ba s e d on s qua r e  f oot a ge  of  pr ope r t y l e a s e d

by t e na nt s  pr oc ur e d by hi m.   I n  a ddi t i on t o  t he  c ommi s s i on f or  t he

l e a s e s ,  t he  de f e nda nt s  we r e  t o  pa y t he  pl a i nt i f f ' s  e xpe ns e s .   The r e

i s  no di s put e  c onc e r ni ng t he  e xpe ns e s .   I t  i s  i mpor t a n t  t o  not e

t ha t  t he  wr i t t e n a gr e e me nt  be t we e n t he  pa r t i e s  a nd t he i r  c ont i nue d

r e l a t i ons hi p c onc e r ne d l e as e d pr ope r t i e s  onl y.   The r e  wa s  no

wr i t t e n a gr e e me nt  c onc e r ni ng a  s a l e  of  pr ope r t y,  nor  i s  t he r e  a ny

e vi de nc e  t ha t  a  s a l e  wa s  c ont e mpl a t e d by t he  pa r t i e s  a t  t he  t i me

t he  a gr e e me nt  wa s  e nt e r e d i nt o.

I n t he  pl a i nt i f f ' s  c ompl a i nt ,  he  s ought  a s  a n e l e me nt  of  hi s

da ma ge s ,  t he  c ommi s s i ons  t ha t  woul d  ha ve  be e n due  on t hr e e

pr os pe c t i ve  t e na nt s  whi c h he  f ound f or  t he  de f e nda nt s  pr ovi de d t he

l e a s e s  ha d bor ne  f r ui t .   At  t he  t r i a l ,  t he  c l a i m f or  t he s e
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I t  i s  d i s p u t e d  a s  t o  wh i c h  o f  t h e  p a r t i e s  f i r s t  l e a r n e d  t h a t  Wa l - Ma r t  wa s

i n t e r e s t e d  i n  r e l o c a t i n g  i t s  Cl e v e l a n d  s t o r e .   Fo r  t h e  p u r p o s e s  o f  t h i s  a p pe a l ,

h o we v e r ,  we  f i n d  t h i s  d i s p u t e  t o  b e  o f  n o  s i g n i f i c a n c e .
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c ommi s s i ons  wa s  s umma r i l y  di s mi s s e d.   The r e  i s  no a ppe a l  f r om t hi s

de c i s i on of  t he  c our t .   The  pa r t i e s '  wr i t t e n a gr e e me nt  a nd

e xt e ns i on t he r e of  by i mpl i c a t i on ha s  no f ur t he r  be a r i ng on t he

i s s ue s  be f or e  t he  c our t .

The  pl a i nt i f f ' s  pr e s e nt  c l a i m i s  f or  a  c ommi s s i on t o whi c h he

c l a i ms  he  i s  e nt i t l e d by vi r t ue  of  a n or a l  a gr e e me nt  be t we e n

hi ms e l f  a nd t he  de f e nda nt s .   The  de f e nda nt s  de ny t ha t  t he r e  wa s

e ve r  a n a gr e e me nt  be t we e n t he ms e l ve s  a nd t he  pl a i nt i f f  whe r e by he

wa s  t o  r e c e i ve  a  c ommi s s i on f or  a  s a l e  of  pr ope r t y.

The  f a c t s  of  t he  c a s e  a r e  r e l a t i ve l y s i mpl e .   The  pl a i nt i f f

c l a i ms  t ha t  he  l e a r ne d t ha t  Wa l - Ma r t  wa nt e d t o  r e l oc a t e  i t s  s t or e

i n Cl e ve l a nd. 2  He  c ont a c t e d a n a ge nt  of  Wa l - Ma r t  a nd  a r r a nge d a

me e t i ng of  t he  va r i ous  i nt e r e s t e d pa r t i e s .   I t  wa s  a t  t hi s  me e t i ng

t ha t  t he  pa r t i e s  s ur pr i s i ngl y l e a r ne d t ha t  Wa l - Ma r t  wa s  not

i nt e r e s t e d i n  l e a s i ng pr ope r t y but  wa s  i nt e r e s t e d i n  pur c ha s i ng

pr ope r t y f or  a  ne w s t or e .   The  pl a i nt i f f  c l a i ms  t ha t  t he  de f e nda nt ,

Eve r ha r t ,  a t  t hi s  me e t i ng,  or a l l y  a gr e e d t o  pa y hi m a  t hr e e  pe r c e nt

( 3%)  c ommi s s i on i f  t he  s a l e  wa s  c ons umma t e d.   The  de f e nda nt s  de ny

t ha t  t he r e  wa s  a n a gr e e me nt  t o  pa y t he  pl a i nt i f f  a  c ommi s s i on on

t he  s a l e .
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The  de f e nda nt ,  Ma x Eve r ha r t ,  a s  a ge nt  f or  t he  o t he r  de f e n-

da nt s ,  ha d no a ut hor i t y  t o  s e l l  t he  r e a l  e s t a t e  of  hi s  pr i nc i pa l s ,

t he r e f or e ,  i t  wa s  ne c e s s a r y t o  de f e r  a  de c i s i on on t he  s a l e  unt i l

he  c oul d c onf e r  wi t h t he  t r ue  pr ope r t y owne r s .   Af t e r  c ons ul t a t i on,

Mr .  Eve r ha r t  wa s  a ut hor i z e d t o  s e l l  t he  pr ope r t y t o  Wa l - Ma r t .

Subs e que nt l y ,  Wa l - Ma r t  pr opos e d t o  e nt e r  i nt o a n opt i on

a gr e e me nt ,  whe r e by,  i nt e r  a l i a ,  Wa l - Ma r t  woul d ha ve  a n opt i on t o

pur c ha s e  t he  pr ope r t y f or  a  pe r i od  of  s i x mont hs .   Wa l - Ma r t  pa i d

$10, 000. 00 f or  t he  opt i on.   The  or i gi na l  pr opos e d opt i on a gr e e me nt

a l s o c ont a i ne d a  pr ovi s i on t ha t  t he  pl a i nt i f f  wa s  t o  r e c e i ve  a

c ommi s s i on of  t hr e e  pe r c e nt  ( 3%)  of  t he  s a l e s  pr i c e .  The  de f e nda nt s

f ound t he  opt i on a gr e e me nt  t o  be  una c c e pt a bl e .   Subs e que nt l y ,  a  ne w

opt i on a gr e e me nt  wa s  e nt e r e d i nt o be t we e n t he  de f e nda nt s  a nd Wa l -

Ma r t .   The  ne w opt i on a gr e e me nt  c ha nge d s ome  of  t he  t e r ms  of  t he

opt i on a gr e e me nt  a mong whi c h wa s  t he  omi s s i on of  t he  c ommi s s i on f or

t he  pl a i nt i f f .   At  t hi s  poi nt  t he  bus i ne s s  r e l a t i ons hi p be t we e n t he

pl a i nt i f f  a nd t he  de f e nda nt s  e nde d.

The  opt i on a gr e e me nt  be t we e n t he  de f e nda nt s  a nd Wa l - Ma r t  wa s

not  e xe r c i s e d dur i ng t he  s i x  mont h pe r i od,  howe ve r ,  t he  opt i on

a gr e e me nt  wa s  a me nde d t o  gr a nt  t o  Wa l - Ma r t  t he  r i ght  t o e xt e nd t he

pe r i od of  t he  opt i on upon pa yme nt  of  a ddi t i ona l  s ums .   Wa l - Ma r t  di d

e xe r c i s e  i t s  r i ght  t o  e xt e nd t he  opt i on t hr ough Apr i l  1 ,  1992,  a nd

pa i d t he  de f e nda nt s  a n a ddi t i ona l  $5, 000 . 00 f or  a  t ot a l  of
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$15, 000. 00 i n  opt i on mone y.   Wa l - Ma r t  f ound t he  pr ope r t y t o  be

una c c e pt a bl e  a nd e l e c t e d not  t o  e xe r c i s e  i t s  opt i on  whi c h,

t he r e f or e ,  e xpi r e d by i t s  own t e r ms .

Some  f i f t e e n ( 15)  mont hs  l a t e r ,  t he  de f e nda nt s  e xe c ut e d a

wa r r a nt y de e d t o  Wa l - Ma r t  f or  a  t r a c t  of  l a nd a dj oi ni ng a nd

s l i ght l y ove r l a ppi ng t he  pr ope r t y whi c h wa s  t he  s ubj e c t  of  t he

opt i on.   The  pr ope r t y wa s  s ol d t o  Wa l - Ma r t  f or  a  pur c ha s e  pr i c e  of

$1, 774, 000. 00.   I t  i s  on t hi s  a mount  t ha t  t he  pl a i nt i f f  c l a i ms  a

c ommi s s i on.

Si mpl y s t a t e d,  t he  onl y i s s ue  be f or e  us  a nd t ha t  be f or e  t he

t r i a l  c our t  wa s  whe t he r  a n e nf or c e a bl e  or a l  c ont r a c t  e xi s t e d

be t we e n t he  pl a i nt i f f  a nd t he  de f e nda nt s  whe r e by t he  de f e nda nt s

woul d pa y a  t hr e e  pe r c e nt  ( 3%)  c ommi s s i on t o  t he  pl a i nt i f f  i f  any

of  t he  de f e nda nt s '  pr ope r t y wa s  s ol d t o  Wa l - Ma r t .   The  c ha nc e l l or ,

i n hi s  de c i s i on a nnounc e d f r om t he  be nc h,  ma de  no s pe c i f i c  f i ndi ng

t ha t  a  c ont r a c t  e xi s t e d.   I n  r e s ol vi ng t he  i s s ue  i n  f a vor  of  t he

pl a i nt i f f ,  t he  t r i a l  c our t  e i t he r  i mpl i c i t l y f ound t ha t  s uc h a

c ont r a c t  e xi s t e d or  a wa r de d  da ma ge s  t o  t he  pl a i nt i f f  on a n

e qui t a bl e  ba s i s .   Fr om hi s  f i ndi ngs ,  we  a r e  una bl e  t o  ma ke  t ha t

de t e r mi na t i on.

Spe c i f i c a l l y ,  t he  c ha nc e l l or  f ound:
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Th e  " Du f f  p r o p e r t y "  i s  a  t r a c t  o f  l a n d  wh i c h  a d j o i n e d  t h e  l a n d  o r i g i n a l l y

o p t i o n e d  t o  Wa l - Ma r t  a n d  i n  wh i c h  t h e  p l a i n t i f f  o wn e d  a n  i n t e r e s t .
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*     *      *      *

I t ' s  s t a t e d t ha t  t he  or i gi na l  a gr e e me nt  wa s  f or
l e a s i ng pur pos e s ,  a nd I  t hi nk t ha t ' s  e xa c t l y  r i ght ,  but
whe n Wa l - Ma r t  c a me  i nt o t he  pi c t ur e  a nd i t  be c a me  obvi ous
t ha t  t he y we r e  i nt e r e s t e d i n  buyi ng a nd not  l e a s i ng t ha t
di d not  s e e m t o me  t o  t e r mi na t e  t he  a s s oc i a t i on be t we e n
Mr .  La y [ t he  pl a i nt i f f ]  a nd Mr .  Eve r ha r t  [ one  of  t he
de f e nda nt s ] .   I t  wa s  ne got i a t e d a nd r e ma i ne d i n  ne go-
t i a t i on t i l l  t he r e  wa s  a  l i t t l e  bi t  of  di s put e  ove r  t he
Duf f  pr ope r t y,  a nd t he n whe n t he  c ont r a c t  wa s  s ubmi t t e d
t o Mr .  Eve r ha r t  he  s a i d  t ha t  he  di d not  f e e l  t ha t  t he
t hr e e  pe r c e nt  br oke r a ge  f e e  s houl d be  i n  t he r e . 3  Mr .
Eve r ha r t  s t a t e d t ha t  t he y ha d ne ve r  r e a c he d a ny ki nd of
a gr e e me nt  on br oke r a ge  f e e  a nd Mr .  La y s a ys  t ha t  t he y
ha d.

. . .  [ I ] t  i s  not  di s put e d t ha t  Mr .  La y i s  t he  one
t ha t  c ont a c t e d t he m [ Wa l - Ma r t ] ,  br ought  t he m ont o t he
s c e ne ,  a nd wa s  c onduc t i ng t he  ne got i a t i ons  a nd c ont i nue d
t o do s o up unt i l  h i s  s e r vi c e s  we r e  t e r mi na t e d a t  t he
t i me  t he  pr opos a l  wa s  of f e r e d t o  Mr .  Eve r ha r t .   And a t
t ha t  t i me ,  Mr .  Eve r ha r t  c hos e  t o  di s c ha r ge  Mr .  La y f r om
f ur t he r  a c t i vi t i e s  i n t he  ma t t e r .

. . .  I  t hi nk t he r e  i s  va l i di t y  t o t hi s  c a s e .   And I
don ' t  t hi nk t ha t  i t  ma t t e r s  t ha t  t he  s pe c i f i c  pr ope r t y
be i ng di s c us s e d i nvol ve d a t  t he  t i me  of  t he  or i gi na l
a gr e e me nt  wi t h — or  di s c us s i on wi t h Wa l - Ma r t  wa s  l a t e r
t r a ns f e r r e d ove r  t o  t he  pr e s e nt  l oc a t i on of  Wa l - Ma r t .   I
don ' t  t h i nk t ha t ' s  i mpor t a nt  t o  t hi s  c a s e .   I  t h i nk t he
f a c t  i s  t ha t  Mr .  Eve r ha r t  ha d e xa c t l y  t he  s a me  t hi ng i n
t he  wa y of  owne r s hi p a t  t ha t  t i me  t ha t  Mr .  Eve r ha r t ' s
( s i c )  s e r vi c e s  we r e  t e r mi na t e d a s  he  d i d  whe n he  l a t e r
c ont a c t e d Mr .  He nde r s on s e ve n mont hs  l a t e r ,  or  whe ne ve r
i t  wa s .  The  c our t ' s  goi ng t o  gi ve  j udgme nt  i n  t hi s  ma t t e r
f or  t he  br oke r a ge  f e e  of  t hr e e  pe r c e nt .

I n a ny e ve nt ,  we  be l i e ve  t ha t  t he  t r i a l  j udge  wa s  i n  e r r or  i n

a wa r di ng a  br oke r a ge  f e e .   Wi t hout  que s t i on,  a  br oke r  a nd a

pr ope r t y owne r  ma y e nt e r  i nt o a n or a l  l i s t i ng a gr e e me nt  whe r e ,  upon

s a l e ,  t he  br oke r  i s  e nt i t l e d t o c ol l e c t  hi s  c ont r a c t  f e e .   The
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e xi s t e nc e  a nd t e r ms  of  t he  a gr e e me nt  mus t  be  e s t a bl i s he d,  howe ve r ,

by c l e a r ,  c oge nt  a nd c onvi nc i ng e vi de nc e .

An or a l  br oke r a ge  c ont r a c t  f or  t he  s a l e  of  r e a l
e s t a t e  i s  e nf or c e a bl e  i n  Te nne s s e e .  St a t e me nt s  ma de
be t we e n t he  s e l l e r  a nd br oke r  a r e  c ha r a c t e r i z e d a s  a
c ont r a c t  i f  t he  pr oof  i s  c l e a r ,  c oge nt  a nd c onvi nc i ng.
Al e xa nde r  v . C. C.  Powe l l  Re a l t y  Co.  I nc . ,  535 S. W. 2d 154
( Te nn.  App.  1975) .  

Pa r ks  v .  Mor r i s  a n unr e por t e d c a s e  f r om t hi s  c our t ,  opi ni on f i l e d
Augus t  30,  1995.

I n Al e xa nde r ,  c i t e d a bove ,  we  f i nd t he  f ol l owi ng s t a t e me nt :

De f e nda nt  c or r e c t l y c ont e nds  t ha t  i n t hi s  s t a t e  a
r e a l  e s t a t e  br oke r  ma y not  r e c ove r  unde r  a n or a l  br oke r -
a ge  c ont r a c t  unl e s s  he  c a n e s t a bl i s h i t s  e s s e nt i a l  t e r ms
by c l e a r ,  c oge nt  a nd c onvi nc i ng e vi de nc e .   Al e xa nde r  a t
157.

We  a r e  of  t he  opi ni on t ha t  t he  pl a i nt i f f  f a i l e d t o  pr ove  by

c l e a r ,  c oge nt  a nd  c onvi nc i ng e vi de nc e  e i t he r  t he  e xi s t e nc e  of  a

c ont r a c t  or  t he  t e r ms  t he r e of .

Fi r s t l y,  we  not e  t ha t  t he  onl y t e s t i mony of f e r e d by t he

pl a i nt i f f  c onc e r ni ng t he  e xi s t e nc e  of  a  l i s t i ng c ont r a c t  a nd

c ommi s s i on wa s  a s  f ol l ows :

Q. Al l  r i ght .   Di d you a t  t ha t  me e t i ng or  a f t e r  t ha t
me e t i ng ha ve  a ny di s c us s i ons  wi t h Mr .  Eve r ha r t
r e ga r di ng a  pos s i bl e  c ommi s s i on i f  a  s a l e  t ook
pl a c e  on t hi s  pr ope r t y.   ( Empha s i s  a dde d) .



9

A. At  t ha t  me e t i ng I  me nt i one d t o  hi m t ha t  I  woul d
ne e d a  c ommi s s i on on t hi s  s a l e .   ( Empha s i s  a dde d) .

Q. Te l l  t he  c our t  a s  be s t  you c a n r e c a l l  t he  na t ur e  of
t he  c onve r s a t i on a bout  a  pos s i bl e  c ommi s s i on.

A. He  s a i d,  " how muc h" ?  And I  s a i d,  " we l l ,  s i x  pe r -
c e nt . "   And he  s a i d,  " t ha t ' s  t oo muc h. "   I  s a i d,
" we l l  he ' s  [ Wa l - Ma r t ' s  a ge nt ]  ge t t i ng t hr e e  pe r -
c e nt ,  j us t  ma ke  mi ne  t hr e e  pe r c e nt . "

I t  i s  i mpor t a nt  t o not e  t ha t  t he  pl a i nt i f f  di d not  t e s t i f y

t ha t  t he  de f e nda nt  a c c e pt e d hi s  of f e r .   The  onl y ot he r  a nd f ur t he r

t e s t i mony by t he  pl a i nt i f f  r e l a t i ng t o c ommi s s i on i s  a s  f ol l ows :

Q. . . .  Unde r  t he  t e r ms  of  t hi s  opt i on a gr e e me nt  [ t he
or i gi na l  pr opos e d a gr e e me nt ] ,  unde r  t he  c l os i ng
c os t s  s e c t i on t o  be  pa i d by s e l l e r  br oke r a ge ,  r e a l
e s t a t e  br oke r ' s  c ommi s s i on of  t hr e e  pe r c e nt  of  t he
pur c ha s e  pr i c e  t o  Ke n La y Re a l  Es t a t e .   I s  t ha t
r i ght ?

A. Tha t ' s  r i ght .

Q. Di d you pr e s e nt  or  t a ke  t hi s  opt i on t o  pur c ha s e
a gr e e me nt  t o  Mr .  Eve r ha r t ?

A. I  di d.

Q. And t e l l  me ,  i f  you woul d,  wha t  wa s  Mr .  Eve r ha r t ' s
r e a c t i on a t  t ha t  poi nt  i n t i me  r e ga r di ng t hi s
opt i on a gr e e me nt ?

A. Af t e r  r e vi e w he  s a i d,  " I  c a n ' t  s i gn t hi s .   Wha t ' s
t hi s  c ommi s s i on doi ng i n  he r e ? "   And I  s a i d,  " We
di s c us s e d t ha t . "   He  s a i d ,  " We l l  I ' m not  pa yi ng
i t . "

The  r e c or d doe s  not  di s c l os e  a ny c or r obor a t i on of  t he

pl a i nt i f f s  t e s t i mony wha t e ve r .
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The  de f e nda nt ,  Mr .  Eve r ha r t ,  t e s t i f i e d a s  f ol l ows :

Q. Mr .  La y s a ys  t ha t  s pe c i f i c a l l y a t  t ha t  me e t i ng
[ whe r e  i t  wa s  l e a r ne d by t he  pa r t i e s  t ha t  Wa l - Ma r t
wa nt e d t o  buy]  Mr .  La y di s c us s e d wi t h you you ( s i c )
pa yi ng hi m a  c ommi s s i on s houl d you ul t i ma t e l y
de c i de  t o  s e l l .

A. The  f i r s t  not i c e  I  ha d t ha t  Mr .  La y wa nt e d a  c om-
mi s s i on wa s  whe n i t  s howe d up i n  t he  opt i on  doc u-
me nt .

Q. Al l  r i ght .  So — 

A. He  ne ve r  s a i d a  wor d a bout  a  c ommi s s i on a t  a l l .

COURT:  We l l ,  whe n you c a l l e d  hi m a nd a s ke d hi m,  di dn ' t
you a nt i c i pa t e  t ha t  he ' d  be  wa nt i ng s ome  ki nd of  r e mun-
e r a t i on?

WI TNESS:   I  di d.   And I  woul d gl a dl y ha ve  r e mune r a t e d hi m
f or  a  l e a s e ,  but  our  a gr e e me nt  ha d no c onc e pt  of  a  s a l e .

Se c ondl y,  we  not e  t ha t  t he  pl a i nt i f f ' s  t e s t i mony s pe a ks  i n

t e r ms  of  t hi s  pr ope r t y .   Fur t he r ,  i t  ha s  not  be e n de mons t r a t e d by

c l e a r ,  c oge nt  a nd c onvi nc i ng e vi de nc e ,  or  ot he r wi s e ,  t ha t  t he

pa r t i e s  ha d a  me e t i ng of  t he  mi nds .    Re s e r vi ng a ny be ne f i t  of

doubt  unt o t he  pl a i nt i f f ,  howe ve r ,  i t  i s  c l e a r  t ha t ,  e ve n i f  t he r e

we r e  a  c ont r a c t ,  t he  c ont r a c t  c ont e mpl a t e d onl y t ha t  t r a c t  of  l a nd

upon whi c h a n opt i on wa s  t a ke n.   I t  c a nnot  be  e xpa nde d t o  i nc l ude

a l l  t he  pr ope r t y of  t he  de f e nda nt s ,  a dj oi ni ng or  not .

Thi r dl y,  t he r e  ha s  be e n no s howi ng by t he  pl a i nt i f f  of  t he

t e r ms  of  t he  a l l e ge d c ont r a c t  ot he r  t ha n t he  t hr e e  pe r c e nt  ( 3%)

c ommi s s i on t o whi c h he  c l a i ms  t o be  e nt i t l e d.   As s umi ng a r gue ndo
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t ha t  t he  pl a i nt i f f  ha d,  i n  f a c t ,  r e a c he d a n a gr e e me nt  wi t h t he

de f e nda nt  f or  a  t hr e e  pe r c e nt  ( 3%)  c ommi s s i on,  t he r e  i s  no e vi de nc e

i n t he  r e c or d t o  e s t a bl i s h t he  t i me  pe r i od dur i ng whi c h he  woul d be

e nt i t l e d t o  a  c ommi s s i on,  dur a t i on of  t he  c ont r a c t  or  e vi de nc e

r e l a t i ng t o  t he  s a l e  of  ot he r  pr ope r t y.   I f  t he  pr ope r t y f i na l l y

bought  f r om t he  de f e nda nt s  by Wa l - Ma r t  ha d be e n t he  s a me  pr ope r t y

de s c r i be d i n  t he  opt i on,  pe r ha ps  we  c oul d be  mor e  s ympa t he t i c  wi t h

t he  pl a i nt i f f ' s  pos i t i on. 4

We  f i nd,  howe ve r ,  t ha t  t he  pr oof  of  t he  Pl a i nt i f f s ,
e ve n t hough a c c e pt e d a s  t r ue ,  i s  t oo i nde f i ni t e  t o c r e a t e
a n e nf or c e a bl e  c ont r a c t  a s  a  ma t t e r  of  l a w.  I t  i s  we l l
e s t a bl i s he d i n t hi s  j ur i s di c t i on t ha t  a  c ont r a c t  c a n be
e xpr e s s e d,  i mpl i e d,  wr i t t e n,  or  or a l ,  but  a n e nf or c e a bl e
c ont r a c t  mus t ,  a mong ot he r  e l e me nt s ,  r e s ul t  f r om a
me e t i ng of  t he  mi nds  a nd mus t  be  s uf f i c i e nt l y  de f i ni t e  t o
be  e nf or c e d.  J ohns on v.  Ce nt r a l  Na t i ona l  I ns .  Co.  of
Oma ha ,  Ne b. ,  356 S. W. 2d 277,  281 ( Te nn.  1961) ;  Pr i c e  v.
Me r c ur y Suppl y Co. ,  I nc . ,  682 S. W. 2d 924 ( Te nn.  App.
1984) .  The  c ont e mpl a t e d mut ua l  a s s e nt  a nd me e t i ng of  t he
mi nds  c a nnot  be  a c c ompl i s he d by t he  uni l a t e r a l  a c t i on of
one  pa r t y ,  nor  c a n i t  be  a c c ompl i s he d by a n a mbi guous
c our s e  of  de a l i ng be t we e n t he  t wo pa r t i e s  f r om whi c h
di f f e r i ng i nf e r e nc e s  r e ga r di ng c ont i nua t i on or  modi f i c a -
t i on of  t he  or i gi na l  c ont r a c t  mi ght  r e a s ona bl y be  dr a wn.
Ba t s on v.  Pl e a s a nt  Vi e w Ut i l i t y Di s t . ,  592 S. W. 2d 578,
582 ( Te nn.  App.  1979) ;  Ba l de r a c c hi  v .  Rut h,  36 Te nn.  App.
421,  256 S. W. 2d 390 ( Te nn.  App.  1953) .  I n  a ddi t i on,  a
me r e  e xpr e s s i on of  i nt e nt  or  a  ge ne r a l  wi l l i ngne s s  t o do
s ome t hi ng doe s  not  a mount  t o  a n " of f e r . "  Ta l l e y v.
Cur t i s ,  129 S. W. 2d 1099,  23 Te nn.  App.  181 ( 1939) .

J a me s t owne  on Si gna l ,  I nc .  v .  Fi r s t  Fe d.  S & L,  807 S. W. 2d 559,  564
( Te nn.  App.  1990) .
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We  a r e  of  t he  opi ni on t ha t  t he  a bove  a ut hor i t i e s  a r e  c on-

t r ol l i ng whe n a ppl i e d t o  t he  f a c t s  i n  t hi s  c a s e .   We  f i nd t ha t  t he

pl a i nt i f f  f a i l e d t o  c a r r y hi s  bur de n of  pr oof  a nd mus t  f a i l .

We  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd di s mi s s  t he

a c t i on.   Cos t s  a r e  t a xe d t o  t he  a ppe l l e e  a nd t hi s  c a s e  i s  r e ma nde d

t o t he  t r i a l  c our t  f or  t he  c ol l e c t i on of  c os t s  a nd e nt r y of  a

j udgme nt  c ons i s t e nt  wi t h t hi s  opi ni on.

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

_______________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

KENMAN G.  LAY,  d/ b/ a  RETAI L     ) BRADLEY CHANCERY
DEVELOPMENT GROUP,               ) C. A.  NO.  03A01- 9511- CH- 00391
                                )
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  EARL H.  HENLEY
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
FAI RFI ELD DEVELOPMENT,  a         ) REVERSED AND DI SMI SSED
Te nne s s e e  Ge ne r a l  Pa r t ne r s hi p,   )
MARGOT EVERHART,  Pa r t ne r ,  ANN   )
M.  STAFFORD,  Pa r t ne r ,  a nd       )
MAX EVERHART,  I ndi vi dua l l y ,      )
                                )
          De f e nda nt s - Appe l l a nt s  )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d  upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Br a dl e y Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

Ac c or di ngl y,  we  r e ve r s e  t he  j udgme nt  of  t he  t r i a l  c our t  a nd

di s mi s s  t he  a c t i on.   Cos t s  a r e  t a xe d t o  t he  a ppe l l e e  a nd t hi s  c a s e
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i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c ol l e c t i on of  c os t s  a nd

e nt r y of  a  j udgme nt  c ons i s t e nt  wi t h t hi s  opi ni on.

                                PER CURI AM


