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The sole issue on this appeal froma judgnent in a
di vorce proceeding is: Was it in the best interest of the
parties' infant daughter for her custody to be awarded to her
father instead of her nother? W hold it was not, and reverse

for the reasons herei nafter stated.



The Plaintiff-Appellant, Kinberly Misick Kyker, and
Def endant - Appel | ee Tony Janes Kyker were married in 1985. It
was the first marriage for the wife and the second narri age
for the husband. The wfe was 18 years of age and the husband
was 34 years of age. One child, Jadriane Kyker, was born to
the marriage in March, 1988. The parties were separated and
the wife filed for a divorce in 1991, alleging the husband was
guilty of inappropriate marital conduct. She asked for a
di vorce and custody of their infant child with reasonabl e
visitation rights by the husband, child support, a division of

marital property, alinony, and attorney's fees.

The husband, for answer, denied he had been guilty
of inappropriate marital conduct and, by way of counterclaim
all eged the wife had been guilty of inappropriate marital
conduct. He asked for a divorce and for joint custody of
their mnor child. He also asked for an equitabl e division of

marital property.

Al t hough the petitions for divorce were filed in
1991, a final judgnent was not entered in the case until
Cctober, 1994. In the interim the custody of the daughter
was wth the wife and the father had regular visitation with
the child. Nunerous notions and counter notions, which are
not at issue on this appeal, were filed by the parties. Al so,
both the husband and w fe devel oped romantic rel ationships

with ot her i ndividuals.

As pertinent, in Septenber, 1992, the wife filed a
petition asking that the husband be required to pay child

support pendente |lite. The husband, in turn, filed a notion




to amend his counter conplaint. He alleged the wife had
entered into an adul terous relationship with Kevin Scott Klein
and they were living together in the sanme house with the m nor
child. He asked the court to grant himtenporary and

per manent custody of the mnor child.

Upon the hearing of the wife's petition and the
husband' s notion for custody, held Novenmber 9, 1992, the court
entered an order denying a change in custody but ordering the
husband to pay child support and fixing husband' s visitation
rights "under the follow ng conditions: That the nother of the
subject mnor child shall not cohabit with Kevin Scott Klein
or anyone else without the benefit of marriage, pending
further orders of the court.” The court also appointed a
guardian ad litemto represent the interests of the m nor

child.

The divorce case cane on for trial in My, 1993.
Upon the trial of the case, it was stipulated the parties were
entitled to a divorce. Although such issues as division of
marital property, etc., were litigated, as far as this appeal
is concerned the only litigated issue at trial involved the
custody of the mnor child, and the controlling issue on that
guestion was whet her or not the wife had cohabited with Kevin
Klein after the order of the court which was entered on

Novenber 9, 1992, directing her not to do so.

Upon the trial of the case, the court found that,
based upon the testinony of a private investigator who had
been enpl oyed by the husband as a surveillant of his wfe's

activities, "cohabitation did, at |east, on that one instance



continue" and, based upon that finding, the court awarded the

custody of the child to the husband.

The wi fe has appeal ed, saying the court was in error
in renmoving the custody of the child fromher and awarding it
to the husband. In support of her issue, she insists the
evi dence preponderates against the finding of the court that
she did cohabit with Kevin Klein after Novenber 9, 1992, but
even if the evidence does not preponderate against the court's
findings, he was in error in changing the custody as a
puni shnment to her since the proof fails to showit was in the

best interest of the child for her custody to be changed.

We nmust agree with the wife's insistence. At no
time in the proceedings did the husband contend the wife was
not a fit and proper person to have the custody of their mnor
child. It was approximately 18 nonths after the divorce had
been filed when the wife filed an anended petition asking for

child support, alinony, and attorney's fees pendente lite that

t he husband filed an anended answer and cross-conpl ai nt aski ng
for custody of the child. H's sole request up to that point
was for joint custody of the child. The record is replete
with testinony that the wife was a devoted, |oving, caring

not her to her child. Her training and discipline of the child
were excellent and the child was happy and well|l adjusted in
the custody of her nother. The naternal grandparents were

al so devoted to the child. After the separation of the
parties, the grandparents took care of the child, except when

she was in day care, while the nother was worKking.



It is clear froma review of the court's nmenorandum
opinion, filed after the trial of the divorce case, that he
changed the custody of the child fromthe nother to the father
based on his finding the nother had violated his order of
Novenber 9, 1992, not to cohabit with Kevin Klein. It is also
clear the court based his finding solely upon the testinony of
Gary Litton, a private investigator the husband had enpl oyed
as a surveillant of the wife for the purpose of proving the

wi fe was violating the court's order

Froma review of M. Litton's testinony and the
video pictures he relied upon in his testinony which,
considered in connection with the tine of both daylight and
darkness when certain activities were supposed to have
transpired, one can only conclude M. Litton was m staken in
his identity of individuals or he reached certain concl usions
from what he saw that were not supported by proof or were

shown to be wong by other factual proof.

The tine span covered by M. Litton's testinony, as
pertinent, is from6:30 p.m on Wdnesday, March 31, 1993, to
bet ween 8:40 and 9:00 a.m on Thursday norning, April 1, 1993.
At that tine the wife, KimKyker, and her daughter were |iving
in a nobile honme | ocated on her parents' property and only 490
feet fromthe residence of her parents, M. and Ms. Misick
At that sane tine Kevin Scott Klein was living in the
residence with M. and Ms. Misick and had been |iving there
for several nonths. Al parties were consciously aware of the
court's order that Kimand Scott were not to cohabit together,
but there were no restrictions against their being together.

On occasions Scott would go to Kims trailer in the norning



and awaken her and then he and Ms. Miusick would ride to work
together. Al parties were also aware of the fact that the
husband and ot her people secured by himhad been keeping a
close watch in Kims activities as to her relationship with

Scott.

As pertinent, M. Litton testified he was enpl oyed
by M. Kyker in March, 1993, "to nake sone observance of the
conduct of his wife." "The case where the boyfriend was
staying all night." He testified M. Kyker told himwhere the
wife lived and that the vantage point for watching her hone
was Hill Top Road. "M . Kyker had told nme that they watched
everybody on H Il Top Road. Hi Il Top Road is right above the
house.”™ He said, "Well, the main thing is M. Kyker advised
in the beginning that this is the only vantage point that we
had and that he had used it before and sone of his people had
used it before to look in on her. And they was aware of this
bei ng a good place and that they could | ook up there and see
anybody. So you couldn't stay there too |ong w thout any
problem..." He testified he started his surveillance of the
wife's house at 6:30 p.m Her car was already parked at the
trailer. At 7:45 the lights cane on outside the trailer. At
8:45 p.m Scott Klein pulled into the driveway at M. and Ms.
Musi cks' house and parked his car. He then wal ked up the
driveway to Kim s trainer and entered through the rear door.
At 11:15 the lights went out in Kims trailer but he continued
his surveillance until the next norning, which was April 1.

He testified there was no further activity observed until the
next nmorning. He stated, "{A]t 8:40, M. Klein |eft the

trailer and he proceeded hal fway down the driveway. This is



what the video consisted of basically, is that [sic] M. Kl ein

exiting the trailer.™

M. Litton testified he had a video canera with a
600 mMm | ens which he used to nake a very short video film
| asting | ess than one-half mnute. The filmshowed a |arge,
blurred, illegible white object in an open field, obviously
beyond the range of the 600 mm canera | ens, which M. Litton
i nsisted was Scott Klein. Also, beyond the |ocation of the
white object (Scott Klein) was an autonobile which M. Litton
testified was M. Klein's autonobile which he had parked in
M. and Ms. Misicks' driveway the night before. The only
ot her ani mat ed object which appeared in the picture was a
blurred picture of a |ight col ored autonobile which drove down
a roadway and stopped nonentarily opposite the white object
(Scott Klein) and then noved on. M. Litton testified the
aut onobil e was Kim s autonobile and she and her daughter were
in the autonobile. Fromthe picture, however, no people were

visible in the autonobile.

The foll ow ng exchange then occurred between the
court and the w tness:
"The Court: Did you see the child |eave there?
"Wtness: Could see the child in the front of the car.
"The Court: You said you could see her |eave with her?
"Wtness: Yes, sir."
There are, however, no pictures or other evidence to support

this testinony of the w tness.

The witness al so made the statenent that when the

aut onobi | e st opped on the road opposite (Scott Klein) a



conversation took place between Kimand Scott Klein. He did
not attenpt to relate what that conversation was. W

concl ude, however, considering the fact that the objects in
the filmwere beyond the focal range of a 600 mmtel ephoto

| ens, they were |ikew se beyond the audi ble range of a
conversation, and this was a fignent of the witness's

I magi nati on.

On cross-exam nation, the witness admtted that at
8:40 p.m, the tinme he testified M. Klein parked his car in
the Musicks' driveway and wal ked up to and entered Kims
trailer, it was "black dark." He testified he had night
vi sion equi pment with himbut there is no showing as to the
di stance the night vision equipnent is effective. He also
testified it could be attached to his canmera but he did not do
so on this occasion. As pertinent, the guestions on cross-
exam nation were as foll ows:
"Q Okay. So you don't have any picture of himentering

this trailer?

"A Just nmy word.

"Q Just your word that he entered the trailer. D d you
know hi n?

"A Did | know hinf

"Q Yes.

"A Yes, sir, | know him

"Q And are you certain that what you saw t hrough you

equi pnent was Kevin Scott Klein at 600 feet?

"A Yes, sir, | am absolutely positive.
"Q I n black dark?

"A Yes, sir, | know Scott.

"Q Wth infrared equi pnent?



"A Right. He is [sic] a lot heavier then than he is
now, but, | nean, he is probably ten tinmes |lighter today than
he was when | saw himbut | knew him | knew hi mwhen he was
an officer.

"Q And his car was parked down at the lower trailer?

"A, R ght."

W find this testinony to be incredul ous for two
reasons. First, in order for M. Litton to see and recogni ze
t he person here involved, who parked the car at the | ower
trailer and wal ked up the driveway, through his night vision
equi pnrent, the equi pment woul d have to have a nuch greater
capacity than the video canera with a 600 mm | ens had in
bright daylight. This is denonstrated by the illegibility of
the white object photographed by M. Litton which was nuch
closer to his vantage point than the lower trailer was.

Second, M. Litton's testinony that Scott Klein was ten tines
lighter at the time of trial than when he was photographed in
the field is beyond reason. The photographs were nade on
April 1, 1993, and the trial was held approximately a nonth
and a half later, on May 19. The record does not show M.
Klein"s weight at the tine of trial. It does show he was
fornmerly a | aw enforcenent officer, fromwhich a reasonable
conclusion could be drawn that he was at | east average wei ght.
I f he weighed 150 pounds at the tinme of trial, that would nean
his weight on April 1 would have been 1500 pounds at the tine
t he phot ograph was nade and he woul d have |ost 1,350 pounds in
49 days. The extrenes beconme greater or |ess depending on the
wei ght used, but the principle remains the same. Al so,

al though M. Litton had a canmera in his hands or inmmediately

available at the tine he said he saw Scott Klein enter and



exit the trailer, he showed no pictures to substantiate his
claim He showed no |egible picture of Scott Klein even in
the proximty of the trailer, nor did he show pictures of
either Kimor her daughter in the vicinity of the trailer. He
only showed the blurred picture of an autonobile which he

i nsi sted was occupi ed by Kimand her daughter, but neither is

visible in the autonobile.

Bot h Ki m Kyker and Scott Klein testified they had
not cohabited together since Novenber 9, 1992, and, nore
important, the uncontradicted testinony of Ms. Theresa Sudl ow
showed that on the night of March 31, 1993, she was in the
home of Kim Kyker until about 1:00 a.m Her testinony, as

pertinent, was as foll ows:

"Q Do you visit in her home on a regul ar basis?
"A Yes, sir, | sure do.
"Q Do you know M. Klein spent the night up there on

March the 31st, this last March 31st? D d you know about

t hat ?

"A | don't think he did, no.

"Q How do you know?

"A Wel|, because | cane up there on Wednesday ni ght

after I got off fromwork and ne and Kimwatched TV until one

o' cl ock in the norning.

"Q Was that March the 31st?

"A It was a Wednesday night, the | ast Wednesday in
March. |1'mnot sure what date that was.

"Q Have you | ooked at the cal endar to see whet her or

not it was March the 31st?
"A. No, sir, | didn't ook at the cal endar and see.

[ The cal endar shows the date was March 31, 1993.]

10



"Q Have you been up there since that tinme?

"A. Yes, sir."

After the entry of judgnent, the wife filed a tinely
notion to alter or anend the judgnment as it related to the
change of custody of the child. As pertinent, the notion
stated: "The Plaintiff would aver that the testinony of
investigator Gary Litton concerning the co-habitation of the
parties on or about March 31, 1993 was inaccurate and/or
untruthful. The Plaintiff was unaware until the day of the
trial of this cause that M. Litton would testify and of the
content of his testinmony. She was, therefore, unprepared to
refute this testinony. Since the trial of this cause the
Plaintiff and Kenneth (Scott) Klein have checked into their
enpl oynent records and other material and have ascertai ned
that they can prove that neither of themwere [sic] in the
pl aces at the tine that M. Litton clainmed to have observed
t hem on or about March 31, 1993. The Plaintiff can and wll
present both live testinony and docunentary evi dence to
support her contention in this regard at the hearing of this

Mbtion."

After the wife filed her notion to alter or anmend
the judgnent, the court entered an order allowing her to file
affidavits of the testinony of the witnesses, which the wife

did. She filed four affidavits in support of her notion.

The affidavit of M. Sam Choy stated he was the
general manager of Ponderosa Steakhouse on March 31, 1993.
Ki mberly Kyker was an enpl oyee of the steakhouse on that date.

It was part of M. Choy's duties to insure proper records and
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docunentation of all the hours worked by all enployees of the
st eakhouse. Hours worked by enpl oyees were recorded by an
electronic tine clock and time cards. Attached to the
affidavit was a docunent in which M. Choy said, "I can
positively identify as the tine card for enployee Kinberly
Kyker for the week including March 31, 1993." The affidavit
further stated: "The electronic tinme clock nmeasures portions
of hours by hundredths rather than by the mnute. The clock
al so uses a 24 hour mlitary style tinmekeeping procedure. For
exanple, the entry of Ms. Kyker's tinme card indicating 19:81
is a actual tinme of 7:48 p.m The 19 represents nineteen
hundred hours or 7:00 p.m The 81 represents eighty-one
hundredt hs of sixty mnutes which is approximtely 48.6
m nut es.

"Ms. Kyker's tinme card indicates that on March 31,
1993, she reported to work at 10:17 a.m and went off duty at
4:10 p.m She went back on duty at 5:03 p.m and conpl eted
her work shift and cl ocked out at 7:48 p. m

"Because of our procedures at Ponderosa Steakhouse
and the conplex electronic nature of our tine clock, | believe
that our tinekeeping systemand record keeping are extrenely
accurate. Tanpering with or changing the electronic tine
clock would be virtually inpossible. | am 100% certain that
the attached tinme card accurately reflects the tinmes at which

Ki mberly Kyker clocked in and out on March 31, 1993."

The affidavit of Kinberly Kyker (Klein) was filed,
in which she said: "I cannot state with certainty ny
wher eabouts on the evening of March 31, 1993. | can state and
swear with certainty that if nmy tine records indicate that |

was 'on the tinme clock' at Ponderosa Steakhouse bet ween

12



approximately 5:00 p.m and 7:48 p.m on March 31, 1993 then
was at the restaurant on duty and working at that tinme. | am
never 'on the clock' at Ponderosa Steakhouse unless | am
actually there. | nust enter the tinme card into the

el ectronic clock nyself when | begin and finish nmy shift."

The affidavit of M. Roy Von Canpbell, the enployer
of Scott Klein on March 31, 1993, was filed. He stated in his
affidavit he is the owner of Canpbell's Private |Investiga-
tions. Scott Klein was an enpl oyee on March 31, 1993. Hi's
conpany was enployed at that time to furnish security to the
Red Roof Mall. A Ms. Velnma Huskey fell and injured herself
on the mall prem ses and Scott Klein took her to the office of
Dr. Larry Davenport. The affidavit stated: "Encl osed
herewith is an O fense Report, the preparation of which
supervi sed and approved. | renoved this record from our
files. | recognize this docunent as the report which | signed
reflecting the incident involving Ms. Huskey's fall on March
31, 1993. My conpany was providing Security on that date for
Red Roof Mall. This report indicates that this incident
occurred on March 31, 1993 which corresponds with ny
recoll ection of the date. This report also indicates that |
arrived at the Mall near Full Size Fashions at 21:17 (9:17
p.m) and assisted and supervised M. Scott Klein in the
preparation of this report. This also corresponds with ny
personal recollection of tines." The affidavit further
stated: "I left M. Klein at the parking lot...between 9: 30
and 10:00 p.m on the night of March 31, 1993." The business
record referred to by M. Canpbell in his affidavit is not in
the record before us but the facts stated therein are

unr ef ut ed.
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The affidavit of Scott Klein was also filed and was

to the same effect as the affidavit of M. Canpbell.

Upon the hearing, this court denied the notion to
alter or anend the judgnent but failed to show the court
considered the affidavit testinmony offered in support of the
notion. The order denying the notion, as pertinent, stated:
"This cause cane on to be heard on the 22nd day of
August .. .upon all remaining issuses, including the plaintiff's
Motion to Alter or Amend Final Judgnent, the Court having
heard argunent of counsel finds that the notion is not well

taken and the sane is overrul ed and di sal |l owed. "

In cases of this nature, our review shall be de novo

upon the record of the trial court, acconpanied by a
presunption of the correctness of the trial court, unless the
preponderance of the evidence is otherwise. TRAP 13(d). From
our review of all the evidence in the record and the facts and
ci rcunst ances of the case, we find the evidence preponderates
agai nst the findings of the trial court that Kim Kyker and
Scott Klein cohabited together on March 31, 1993, and it was
in the best interest of the mnor child that her custody be

taken fromthe nother and granted to the father.

Wet her we be right or wong in our holding that the
evi dence preponderates agai nst the court's holding that the
parties cohabited together on March 31, that does not resolve
the nost inportant and controlling issue in this case. That

issue is: What is in the best interest of the m nor child?
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Certainly, the indiscretion of the wife in
cohabiting with Scott Klein in the household where she and her
mnor child lived is not to be condoned and the trial court
was correct in ordering a termnation of that relationship.

As stated, however, in Mms v. Mms, 780 S.W2d 739, 745
(Tenn. App. 1989): "[S]exual infidelity or indiscretion does
not ipso facto disqualify a parent fromreceiving custody of
children. However, when the activities of a parent involve
negl ect of the children, such neglect may be considered in

relation to the best interests of the children.”

In reading the court's nmenorandum opinion as it
relates to the custody of the child, it appears the court was
I ncensed by the thought the wife had violated his order of
Novenber 9. In his opening statenent relating to custody, he
said, "I stated at the hearing in Novenber that | would not
tolerate any cohabitation by either party in the presence of
this child.” He made further reference to his Novenber order
five or nore tines in his nenorandum opi nion. He also said,
"And the fact that parties change their behavior only upon
order of the Court or only upon fear of what is going to
happen in court doesn't really inpress ne in the sense that |
hear enough crimnal cases to know that nobst people you cannot
rehabilitate.” Al though the court did nmention the welfare of
the child, that was not the thrust of his opinion. The

court's opinion expressed hostility toward the wfe.

In the case of Long v. Long, 488 S.W2d 729
(Tenn. App. 1972) this court said, at 733:
In custody cases the Court shall not use the

custody of the child as a reward or punishnment to
the parent, but shall be governed by the welfare of
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the child. Carrere v. Prunty, 257 lowa 525, 133
N. W2d 692.

Approxi mately one nonth prior to the trial of the
case, the guardian ad litemfor the child filed a very
conprehensi ve report of his investigation and concl usi ons as
to what would be in the child s best interest for custody. In
his report he referred to the relationship of the nother and
M. Klein and then, as pertinent, said: "Wth the exception
of the above, the Guardian can find no problens wth the
manner in which the nother is presently rearing the child. In
fact, all evidence gathered by the Guardi an, including
interviews wwth the day care center owners, and the CGuardi an's
Interview with the husband, indicates that Ms. Kyker is a
good nother to the child and is genuinely concerned with the
chil d's upbringing.

"Li kewi se, the husband appears to be dedicated to
the child s proper upbringing and is genuinely concerned for
hi s daughter's well being. The Guardian can find no criticism
of the husband's living conditions, or reputation...

" Concl usi on

"I'n conclusion, the Guardian finds that the nother
I's the appropriate parent to have permanent physical custody
of the child subject to liberal visitation rights in the
husband. The opinion of the Guardian, in this reference, is
based primarily, and overwhelmngly, on the fact that the
child is of tender years (age 4) and has lived with the nother
continuously since the parties separation in May of 1991. It
is the Guardian's opinion, that although both parents exhi bit
true concern for the child and good parenting skills, it would

be unduly disruptive to the child' s devel opnent and enoti onal
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status to place physical custody of the child with the husband

at this tine."

Anot her factor which is material to the custody
issue is the fact that soon after the divorce was granted, the
wife and M. Klein were married and the husband and his
girlfriend were also married. This makes the foll ow ng
finding by the guardian ad |itempertinent: "She [the
daughter] was friendly and open, and spoke fondly of both
parents. She indicated that she enjoys being in both hones
al though her father's girlfriend s son, David, fights with her
and she 'doesn't like David'." It follows that if the
daughter's custody is with the father she will be required to
live in a household with a youngster who fights with her and

whom she "doesn't |ike."

At the time of trial the daughter was either four or
five years of age. The nother was 26 years of age and the
father was 41. TCA 836-6-101(d) provides:

It is the legislative intent that the gender of the
parti es seeking custody shall not give rise to a
presunption of parental fitness or cause a
presunption in favor or against the award of
custody to such parties; provided, that in the case
of a child of tender years, the gender of the
parent may be considered by the Court as a factor
in determ ning custody after an exam nation of the
fitness of each party seeking custody.
Contrary to the holding of the trial court, considering the
di sparity in the age of the child and the father, we think

this statute is applicable to the case at bar

We hol d the evidence preponderates agai nst the best
interests of the child being served by the award of her

custody to her father. The judgnent of the trial court is
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reversed. The custody of the child is awarded to her nother.
The case is remanded to the trial court for fixing visitation
rights of the father, awarding child support, and entering a
judgnment in keeping with this opinion. The cost of this

appeal is taxed to the Appellee.

Clifford E. Sanders, Sr.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMurray, J.
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