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The City filed "matters outside the pleadings" in support of its

motion.  Because of this, our disposition of this case is controlled by the
summary judgment rule, Tenn. R. Civ. P. 56.  See Tenn. R. Civ. P. 12.02.

2
T.C.A. § 6-2-103(b) formerly provided that "[e]very act, contract, and

agreement ultra vires shall be null and void."
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Thi s  i s  a  br e a c h of  c ont r a c t  a c t i on.   The  de f e nda nt

Ci t y of  Ca r yvi l l e  ( Ca r yvi l l e  or  Ci t y)  r e f us e d t o  honor  a  c ont r a c t

a dmi t t e dl y e xe c ut e d by i t s  Ma yor .   The  c ont r a c t  gr a nt e d t he

pl a i nt i f f  J ohnny Ki ng ( Ki ng)  t he  e xc l us i ve  r i ght  t o  ope r a t e  a nd

ma na ge  a  s ol i d wa s t e  l a ndf i l l  f or  t he  Ci t y.   The  t r i a l  c our t

gr a nt e d Ca r yvi l l e ' s  Te nn.  R.  Ci v.  P.  12. 02( 6)  mot i on t o  di s mi s s 1,

f i ndi ng t ha t  

unde r  t he  pr ovi s i ons  of  [ Ca r yvi l l e ' s ]
s t a t ut or y Cha r t e r  a nd pa r t i c ul a r l y  of  T. C. A.
f or me r  § 6- 2- 201( 1)  a nd ( 19) ,  t he  powe r  [ t o
a ut hor i z e  t he  c ont r a c t ]  c oul d onl y be
e xe r c i s e d by f ol l owi ng t he  f or ma l  r e qui s i t e s
f or  t he  a dopt i on of  or di na nc e s  a nd not  by
me r e  r e s ol ut i on of  t he  Ci t y Counc i l ,  s o  t ha t
t he  Re s ol ut i on a dopt e d a nd t he  Cont r a c t
e nt e r e d i nt o a r e  ul t r a v i r e s  a nd t he r e f or e
nul l  a nd voi d unde r  T. C. A.  f or me r  
§ 6- 2- 103( b) . 2

Ki ng a ppe a l s ,  r a i s i ng one  i s s ue .   Tha t  i s s ue ,  t a ke n e s s e nt i a l l y

ve r ba t i m f r om hi s  br i e f ,  i s  a s  f ol l ows :

Di d t he  t r i a l  c our t  e r r  i n  f i ndi ng t ha t  t he
Ci t y of  Ca r yvi l l e  ha d no i mpl i e d or  i nhe r e nt
powe r ,  by r e s ol ut i on,  t o  pr ovi de  f or  t he
c ol l e c t i on a nd di s pos a l  of  t he  Ci t y ' s  ga r ba ge
or  s ol i d  wa s t e ,  a nd t o  e nt e r  i nt o c ont r a c t s
wi t h pr i va t e  pe r s ons  f or  t ha t  pur pos e ,  i n  
vi e w of  t he  powe r  e xpr e s s l y c onf e r r e d upon
t he  Ci t y " t o  pr e ve nt  or  r e move  nui s a nc e s "  by
f or me r  T. C. A.  §6- 2- 201( 2) ?
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We  a f f i r m.

I

The  f a c t s  of  t hi s  c a s e  a r e  not  i n  di s put e .   On Nove mbe r

27,  1989,  Ca r yvi l l e ' s  Boa r d of  Al de r me n ( Boa r d) a dopt e d a

r e s ol ut i on,  t he  r e l e va nt  t e r ms  of  whi c h a r e  a s  f ol l ows :

WHEREAS,  t he  Ci t y of  Ca r yvi l l e  i s  c ur r e nt l y
i nc ur r i ng s ubs t a nt i a l  e xpe ns e  i n  di s pos i ng of
s ol i d wa s t e  or i gi na t i ng f r om wi t hi n t he  Ci t y;
a nd

* * *

WHEREAS,  J ohnny Ki ng of  One i da ,  Te nne s s e e  ha s
pr e s e nt e d a  pr opos a l  whe r e by t ha t  [ s i c ]  t hi s
Ci t y ma y gr e a t l y  r e duc e  t he  c os t  of  di s pos i ng
of  s ol i d  wa s t e ,  a nd f ur t he r  pr ot e c t  t he
he a l t h  a nd s a f e t y of  our  c i t i z e ns ;  now

THEREFORE,  I  move  t ha t  we  a c c e pt  t he  pr opos a l
a s  he r e t of or e  pr e s e nt e d by J ohnny Ki ng,
a ut hor i z e  t he  Ma yor  t o  s ubmi t  t he  Ci t y ' s
a ppl i c a t i on f or  r e gi s t r a t i on of  a  s ol i d  wa s t e
di s pos a l  or  pr oc e s s i ng ope r a t i on,  wi t h t he
Te nne s s e e  De pa r t me nt  of  Publ i c  He a l t h ,  Sol i d
Wa s t e  Di vi s i on,  St a t e  of  Te nne s s e e ,  a nd t o
a ut hor i z e  t he  Ma yor  t o  e xe c ut e  s uc h c ont r a c t s
a nd l e a s e s  a nd s uc h ot he r  doc ume nt s  a s  ma y be
ne c e s s a r y t o  e f f e c t ua t e  a nd/ or  c a r r y out  t he
pr opos a l  a s  pr e s e nt e d by J ohnny Ki ng.

Thi s  r e s ol ut i on wa s  t he  onl y of f i c i a l  a c t i on t a ke n by t he  Boa r d

a ut hor i z i ng t he  Ma yor  t o  c ont r a c t  wi t h Ki ng.
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Two da ys  a f t e r  t he  r e s ol ut i on wa s  a dopt e d,  t he  Ma yor  of

Ca r yvi l l e ,  e xpr e s s l y a c t i ng on be ha l f  of  t he  Ci t y,  e xe c ut e d a

c ont r a c t  wi t h Ki ng 

f or  t he  s pe c i f i c  pur pos e  of  e s t a bl i s hi ng a nd
ope r a t i ng a  l a ndf i l l  i n  Sc ot t  Count y,
Te nne s s e e ,  upon t he  r e a l  pr ope r t y de s c r i be d
i n t he  l e a s e  da t e d Nove mbe r  29,  1989,  f or  t he
us e  a nd be ne f i t  f or  t he  Ci t y.  

As  i ndi c a t e d,  Ki ng a nd t he  Ma yor  a l s o e xe c ut e d a  l e a s e  a gr e e me nt

unde r  whi c h Ca r yvi l l e  a gr e e d t o  l e a s e  s ome  113 a c r e s  f r om Ki ng t o

be  us e d a s  t he  Ci t y ' s  s ol i d  wa s t e  l a ndf i l l .   Ac c or di ng t o  Ki ng ' s

c ompl a i nt ,  t he  Ci t y br e a c he d t he  c ont r a c t .   Thi s  f a c t  i s  not

di s put e d a s  f a r  a s  t hi s  a ppe a l  i s  c onc e r ne d.   Ki ng s ue d Ca r yvi l l e

on t he  c ont r a c t ,  a nd t he  Cha nc e l l or ,  a s  pr e vi ous l y not e d,  f ound

t ha t  Ca r yvi l l e ' s  e xe c ut i on of  t he  c ont r a c t  wa s  ul t r a v i r e s  a nd

t ha t  t he  c ont r a c t  wa s  t he r e f or e  nul l  a nd voi d.   He  a c c or di ngl y

gr a nt e d Ca r yvi l l e  s umma r y j udgme nt ,  di s mi s s i ng t he  c ompl a i nt .

I I

The  i s s ue  i n  t hi s  c a s e  c a us e s  us  t o  f oc us  on

Ca r yvi l l e ' s  i nc or por a t i on.   Cf .  Ci t y  of  Le banon v .  Bai r d,  756

S. W. 2d 236,  244 ( Te nn. 1988) .   Ca r yvi l l e  s e l e c t e d t he  ma yor -

a l de r ma ni c  f or m of  gove r nme nt ,  t he r e by ma ki ng t he  Ci t y s ubj e c t  t o

t he  s t a t ut or y pr ovi s i ons  of  Cha pt e r  1  of  Ti t l e  6  of  t he  Te nne s s e e

Code .   Ca r yvi l l e ' s  a dopt i on of  t ha t  f or m of  gove r nme nt  ha d t he

f ur t he r  e f f e c t  of  br i ngi ng i t  wi t hi n t he  a mbi t  of  Cha pt e r  2  of
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In 1991, the General Assembly entirely replaced Title 6, Chapters 1 and

2 of the Tennessee Code Annotated with new provisions.  See Chapter 154,
Public Acts of 1991.  All of the statutory provisions cited in this opinion
are those existing before that change.
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Ti t l e  6 ,  pur s ua nt  t o T. C. A.  §  6- 2- 101,  a s  t ha t  s t a t ut e  wa s  i n

e f f e c t 3 a t  a l l  t i me s  r e l e va nt  t o t hi s  c ont r ove r s y.   Tha t  s t a t ut e

pr ovi de d a s  f ol l ows :

Al l  muni c i pa l i t i e s  or ga ni z e d or  a me ndi ng
t he i r  c ha r t e r s  unde r  c ha pt e r  1  of  t hi s  t i t l e
s ha l l  be  c ont r ol l e d by a nd s ubj e c t  t o  t he
l i mi t a t i ons  a nd r e s t r i c t i ons  of  t hi s  c ha pt e r .

The  s t a t ut or y powe r s  gr a nt e d t o  Ca r yvi l l e  we r e  s e t

f or t h  i n  T. C. A.  §  6- 2- 201.   I t  pr ovi de d,  i n  pe r t i ne nt  pa r t ,  a s

f ol l ows :

Eve r y c or por a t i on f or me d a s  a bove  s ha l l  ha ve
f ul l  powe r  a nd a ut hor i t y:  

 ( 1)  To e na c t  s uc h byl a ws  a nd or di na nc e s  a s
ma y be  ne c e s s a r y a nd pr ope r  t o  pr e s e r ve  t he
he a l t h ,  qui e t ,  a nd good or de r  of  t he  t own;

 ( 2)  To pr e ve nt  or  r e move  nui s a nc e s ;

* * *

( 19)  To pa s s  a l l  byl a ws  a nd or di na nc e s
ne c e s s a r y a nd pr ope r  t o  e nf or c e  t he  powe r s
gr a nt e d,  not  i nc ons i s t e nt  wi t h t he
Cons t i t ut i on a nd l a ws  of  t he  Uni t e d St a t e s  or
of  t he  s t a t e  of  Te nne s s e e .    

Muc h of  Ki ng ' s  br i e f  i s  de vot e d t o  hi s  a r gume nt  t ha t

Ca r yvi l l e  ha d t he  i mpl i e d or  i nhe r e nt  powe r  t o  pr ovi de  f or  t he

c ol l e c t i on a nd di s pos a l  of  t he  Ci t y ' s  ga r ba ge  unde r  T. C. A.  §  6- 2-
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For example, the former provisions of T.C.A. § 6-2-102 required that

[e]ach ordinance, or the caption and a complete
summary of each ordinance, shall be published after
its final passage in a newspaper of general
circulation in the municipality.  No ordinance shall
take effect until the ordinance or its caption and
summary is published.

It is undisputed that the city's resolution of November 27, 1989, was not
published as required by this code section.  See also T.C.A. § 6-2-308 quoted
in the body of this opinion.  There was also no compliance with this latter
statutory provision.
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201( 2) ,  whi c h e mpowe r e d Ca r yvi l l e  " [ t ] o  pr e ve nt  or  r e move

nui s a nc e s . "   Thi s  a r gume nt  mi s s e s  t he  poi nt .   The  i s s ue  i s  not

what  powe r s  t he  Ci t y ha d;  but  r a t he r  how t hos e  powe r s  ha d t o  be

e xe r c i s e d.   Ci t y  of  Le banon v .  Bai r d ,  756 S. W. 2d 236,  241 ( Te nn.

1988)  ( " Thus ,  t he  l a w r e c ogni z e s  a  di f f e r e nc e  be t we e n t he

e xi s t e nc e  of  a  muni c i pa l  powe r  a nd t he  ma nne r  or  mode  of

e xe r c i s i ng muni c i pa l  powe r  l e gi t i ma t e l y. " )   Subs e c t i ons  ( 1)  a nd

( 19)  of  T. C. A.  §  6- 2- 201 ma nda t e d t ha t  t he  pa s s a ge  of  a n

or di na nc e  wa s  ne c e s s a r y i n  or de r  t o  " e nf or c e  t he  powe r s "  of  t he

Ci t y.   I t  f ol l ows  t ha t  t he  Ci t y ' s  c ont r a c t  wi t h Ki ng wa s  not

pr ope r l y a ut hor i z e d by t he  Nove mbe r  27,  1989,  r e s ol ut i on s i nc e

t ha t  a c t i on wa s  una t t e nde d by t he  r e qui s i t e  f or ma l i t i e s  of  a n

or di na nc e 4.   The  Cha nc e l l or  f ound t ha t  " unde r  .  .  .  T. C. A.  f or me r

§ 6- 2- 201( 1)  a nd ( 19) ,  t he  powe r  c oul d onl y be  e xe r c i s e d by

f ol l owi ng t he  f or ma l  r e qui s i t e s  f or  t he  a dopt i on of  or di na nc e s  .

.  . "   We  a gr e e ;  but  t he r e  wa s  s t i l l  a not he r  j us t i f i c a t i on f or  t he

Cha nc e l l or ' s  r ul i ng,  a nd t ha t  wa s  pr e vi ous l y f ound a t  T. C. A.  §  6-

2- 308:

No appr opr i at i on of  mone y ,  or  or de r  i nvol vi ng
i t ,  or  l e vy of  t a xe s ,  s ha l l  be  ma de  unl e s s
t he  or di na nc e  a ut hor i z i ng t he  s a me  be  r e a d
onc e  on t hr e e  ( 3)  s e pa r a t e  da ys ,  a nd pa s s e d
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on i t s  t hi r d r e a di ng by a  ma j or i t y  of  t he
e nt i r e  boa r d,  by c a l l i ng t he  a ye s  a nd noe s .  
Al l  ot he r  or di na nc e s  s ha l l  be  r e a d on t wo ( 2)
s e pa r a t e  da ys .   Al l  a ye s  a nd noe s  on a l l
or di na nc e s  s ha l l  be  r e c or de d.   

( Empha s i s  a dde d) .   Unde r  t hi s  s e c t i on,  i t  i s  c l e a r  t ha t  t he  Ki ng

c ont r a c t ,  i nvol vi ng a s  i t  d i d  t he  " a ppr opr i a t i on of  mone y"  f or

t he  l e a s e ,  ha d t o  be  a ut hor i z e d by or di na nc e .   Be c a us e  Ca r yvi l l e

di d not  f ol l ow t he  pr ope r  pr oc e dur e  t o  a ut hor i z e  t he  Ma yor  t o

bi nd t he  Ci t y by c ont r a c t ,  we  a gr e e  wi t h t he  Cha nc e l l or ' s

j udgme nt  t ha t  t he  Ci t y ' s  e xe c ut i on of  t he  c ont r a c t  wa s  ul t r a

v i r e s .   Ke e nan & Wade  v .  Ci t y  of  Tr e nt on,  130 Te nn.  71,  168 S. W.

1053,  1055 ( 1914)  ( " [ T] he  l e gi s l a t i ve  s t i pul a t i on,  he r e

a ppe a r i ng,  t ha t  t he  ma nne r  of  e xe r c i s e  s houl d be  by wa y of

or di na nc e  ma de  i t  i nc umbe nt ,  i n  or de r  t o  va l i di t y  [ s i c ] ,  t ha t

s uc h mor e  de l i be r a t e  f or m of  a ut hor i z a t i on s houl d ha ve  be e n

a dopt e d. " ) ;  Te r r y  v .  Commi s s i one r s  of  Cooke v i l l e ,  198 S. W. 2d

1010,  1012 ( Te nn. 1947) ;  Ci t y  of  Le banon a t  243.   ( " The  pr oc e dur e

i s  i t s e l f  e s s e nt i a l  t o t he  va l i di t y of  t he  a c t  s i nc e  i t  i s  t hi s

pr oc e s s  t ha t  pr ovi de s  t he  pr ot e c t i on t o t he  c i t i z e ns  .  .  .  .   For

t he  c i t y  t o  i gnor e  t he  di s t i nc t i on dr a wn by a  c ha r t e r  be t we e n a

r e s ol ut i on a nd a n or di na nc e  r e s ul t s  i n  t he  a c t  be i ng ul t r a

v i r e s . " ) .
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I I I

We  mus t  ne xt  de t e r mi ne  t he  e f f e c t  of  our  hol di ng t ha t

Ca r yvi l l e ' s  de a l i ngs  wi t h Ki ng we r e  ul t r a v i r e s .   The  ge ne r a l

r ul e  i s  t ha t  ul t r a v i r e s  c onduc t  r e nde r s  t he  r e s ul t i ng a c t  nul l

a nd voi d.   T. C. A.  §  6- 2- 103( b)  ( " Eve r y a c t ,  c ont r a c t ,  a nd

a gr e e me nt  ul t r a v i r e s  s ha l l  be  nul l  a nd voi d. " ) ;  Ci t y  of  Le banon,

756 S. W. 2d a t  241.   The  Supr e me  Cour t  ha s  not e d e xc e pt i ons  t o

t hi s  ge ne r a l  r ul e .   I n  Ci t y  of  Le banon,  t he  c our t  obs e r ve d t ha t

[ i ] f  a  c i t y ' s  a c t i on i s  ul t r a v i r e s ,  not
be c a us e  t he  powe r  ha s  not  be e n gr a nt e d t o  i t
t o  a c t  i n t he  f i r s t  i ns t a nc e ,  but  be c a us e  t he
c i t y  f a i l e d t o  e xe r c i s e  a  powe r  i t  ha s  i n  t he
ma nne r  pr e s c r i be d by c ont r ol l i ng l a w,  t he
que s t i on i s  wha t  c ons e que nc e s  f l ow f r om
voi di ng t he  a c t i on.  .  .  .  Whe n t he  c i t y  ha s
a t t e mpt e d t o  e nt e r  a  c ont r a c t  t ha t  i s  ul t r a
v i r e s  be c a us e  i t  wa s  not  e nt e r e d i nt o i n  t he
a ut hor i z e d ma nne r ,  t he  i s s ue  i s  of t e n
pr e s e nt e d a s  t o  whe t he r  t he  c onc e pt s  of
e qui t a bl e  e s t oppe l  or  i mpl i e d c ont r a c t  a r e
a ppl i c a bl e .   

756 S. W. 2d a t  243.   Howe ve r ,  i n  t he  pr e s e nt  c a s e ,  Ki ng di d not

pr e s e nt  a n " e qui t a bl e  e s t oppe l  or  i mpl i e d c ont r a c t "  i s s ue  t o

e i t he r  t he  t r i a l  c our t  or  t hi s  c our t .   Fur t he r mor e ,  t he r e  a r e  no

f a c t s  be f or e  us  t o  s ugge s t  t ha t  e i t he r  doc t r i ne  i s  a ppl i c a bl e

he r e .   Cf .  Ci t y  of  Le banon a t  243- 46.   The s e  e xc e pt i ons  do not

pr ovi de  Ki nd a  " s a f e  ha r bor "  f r om t he  ge ne r a l  r ul e  t ha t  a n a c t i on

ul t r a v i r e s  i s  nul l  a nd voi d.
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Our  de c i s i on f i ndi ng t hi s  c ont r a c t  t o  be  nul l  a nd voi d

i s  f ur t he r  bol s t e r e d by t he  pr ovi s i ons  of  T. C. A.  §  6- 2- 103( a ) :

Al l  pe r s ons  de a l i ng wi t h muni c i pa l
c or por a t i ons  s ha l l  be  put  upon i nqui r y;  a nd
i n a l l  c a s e s  t he  bur de n of  pr oof  s ha l l  be
upon t he m t o s how t he  l a w i s  pur s ue d a s  t o
i t s  powe r s .

Ki ng ha s  f a i l e d t o  me e t  hi s  bur de n.   On t he  c ont r a r y,  i t  i s

a bunda nt l y  c l e a r  t ha t  " t he  l a w [ wa s  not ]  pur s ue d a s  t o  [ t he

Ci t y ' s ]  powe r s "  a s  f a r  a s  t he  s ubj e c t  c ont r a c t  i s  c onc e r ne d.   Se e

al s o Ci t y  of  Le banon a t  244 ( " Mor e ove r ,  whe n e nt e r i ng a  c ont r a c t

wi t h a  muni c i pa l i t y,  ' [ o] ne  de a l i ng wi t h muni c i pa l  of f i c e r s ,

boa r ds ,  or  c ommi t t e e s  i s  bound a t  hi s  pe r i l  t o  t a ke  not i c e  of  t he

l i mi t a t i on of  t he i r  a ut hor i t y. ' "   ( quot i ng f r om Kr i e s  & Co.  v .

Ci t y  of  Knoxv i l l e ,  145 Te nn.  297,  305,  237 S. W.  55,  57 ( 1921) ) .

For  a l l  of  t he  f or e goi ng r e a s ons ,  we  a f f i r m t he

Cha nc e l l or ' s  hol di ng t ha t  t he  c ont r a c t  be t we e n Ki ng a nd t he  Ci t y

of  Ca r yvi l l e  wa s  nul l  a nd voi d.   We  t he r e f or e  a f f i r m t he  j udgme nt

of  t he  t r i a l  c our t  i n i t s  e nt i r e t y a nd r e ma nd t hi s  c a s e  t o t ha t

c our t  f or  t he  c ol l e c t i on of  c os t s  a s s e s s e d t he r e .   Cos t s  on

a ppe a l  a r e  t a xe d a nd a s s e s s e d t o  t he  a ppe l l a nt .

                                   
___________________________________
 Cha r l e s  D.  Sus a no,  J r . ,  J .
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CONCUR:

_________________________
He r s c he l  P.  Fr a nks ,  J .

_________________________
Don T.  Mc Mur r a y,  J .


