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Fr a nks ,  J .

I  di s s e nt  but  c onc ur  i n  r e s ul t .

The  mot i on f i l e d on Ma r c h 17t h wa s  not  f i l e d wi t hi n 30

da ys  of  j udgme nt  a nd c oul d not  be  t r e a t e d a s  a  Rul e  59 mot i on.  

Fl ynn v.  Shone y ' s ,  I nc . ,  850 S. W. 2d 458 ( Te nn. App. 1992) .   Al l

s uc h mot i ons  mus t  be  f i l e d wi t hi n 30 da ys  of  j udgme nt .   T. R. A. P.

59. 04.
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Whi l e  t he  t r i a l  c our t  " c o ul d"  h a ve  a l l owe d a n a me ndme nt

t o t he  or i gi na l  mot i on he  di d not  a nd di s mi s s e d i t  mor e  t ha n 30

da ys  be f or e  he  a c t e d on t he  s e c ond mot i on,  whi c h e f f e c t i ve l y

pl a c e d t he  c our t  i n  t he  pos i t i on of  not  ha vi ng j ur i s di c t i on ot he r

t ha n Rul e  60 j ur i s di c t i on.

I  a m a t  a  l os s  t o f a t hom why t he  ma j or i t y i ns i s t s  on

t r e a t i ng t he  mot i on a s  one  f i l e d unde r  Rul e  59 whe n i t  wa s

i nt e nde d t o  be  f i l e d a s  a  Rul e  60 T. R. C. P.  mot i on.

I t  woul d a ppe a r  t ha t  r e l i e f  i s  me r i t e d unde r  Rul e

60. 02( 5) .   Cl e a r l y  t he  ba s i s  f or  t he  r e l i e f  gr a nt e d woul d be

j us t i f i e d.

The  or de r  e nt e r e d pur s ua nt  t o  t he  Rul e  60 mot i on

r e c i t e s  t ha t  t he  " c a us e  c a me  on t o  be  he a r d on t he  20t h da y of

Ma r c h,  1995. "   No r e c or d of  t ha t  he a r i ng i s  be f or e  us ,  but  i t  c a n

be  pr e s ume d t ha t  t he  j udge  wa s  pr e s e nt e d wi t h e vi de nc e  a s  he  ma de

a  f i ndi ng of  f a c t .   We  ma y f ur t he r  c onc l us i ve l y pr e s ume  t ha t  t he

e vi de nc e  s uppor t s  hi s  de c i s i on a s  we  ha ve  be e n f ur ni s he d no

t r a ns c r i pt .

I  woul d a f f i r m t he  t r i a l  j udge  f or  t he  f or e goi ng

r e a s ons .

__________________________
He r s c he l  P.  Fr a nks ,  J .


