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OPI NI ON

Sanders, Sr.J.

The pivotal issue on this appeal is whether or not
the trial court was in error in denying Defendants' notion for
a new trial based on newly discovered evidence. W hold it

was, and reverse for the reasons hereinafter stated.

The three Plaintiffs-Appellees, Dorothy Hunter,
Er nesti ne Johnson, and Elvira Aiver, filed separate suits
agai nst Defendants Regis Hairstylists and Regis Corporation
for personal injuries. They each alleged the sane negligence
on behalf of the Defendants and their enployees and they each
all eged the sane type of injuries resulting fromthe all eged
negl i gence. The cases were consolidated for trial and have
been consolidated on this appeal. They will be treated as one

case in this opinion.

The Def endant - Appel | ant, Regis Corporation, is a
M nnesota corporation authorized to do business in Tennessee
and operates a beauty salon in Oak R dge under the trade nane

of Regis Hairstylists.

Each of the conplainants alleged in her conplaint
that on Qctober 15, 1992, she went to Regis Hairstylists
(Regis) to receive a permanent, as she had previously done.
Her health and hair were in good condition at that tine. On
t hat occasion an enpl oyee by the name of Phyllis Wl ker
applied chemcals to Plaintiff's hair and perforned the

services of giving her a permanent. She believed the chem cal



used was Fabul axer, which had been used on her hair on

previ ous occasions. Wthin three days after the permanent,
Plaintiffs's hair began comng out in great quantities.
Plaintiff's attenpts to stop her hair fromcomng out were to
no avail. She alleged her scalp was burned and she sought
nmedi cal treatnent. She said she suffered enptional distress

and enbarrassnent.

Plaintiff alleged Defendants, through their agent
and enpl oyee, were negligent in the application process or in
the choice of products in the treatnent of Plaintiff's hair.
As a result of Defendants' negligence, Plaintiff had suffered
personal injuries and enotional distress for which she sought

damages.

The Defendants, for answer in each of the cases,
admtted the Plaintiff had received a pernmanent at its sal on
but deni ed any acts of negligence by it or its enployee. They
denied the Plaintiff was injured as a result of the manner in
whi ch the pernmanent was given or the products used, and

demanded strict proof of the Plaintiff's allegations.

Upon the trial of the case, the proof showed each of
the Plaintiffs is a black wonan who has kinky hair. Beauty
sal ons such as Regis use a special chem cal solution called
Fabul axer to take the kinks out of the hair and nmake it
straight. It is referred to as a "relaxer."”™ Because it is a
chem cal and can be damaging to the hair, heat should not be
applied to the hair while the relaxer is on it and the rel axer
should not remain on the hair for nore than 10 to 15 m nutes,

depending to sonme extent on whether the hair is course or



fine. The application of the rel axer, straightening the hair
and styling the hair is referred to as a "perm" To keep the
hair in good condition, it is necessary for a wonan to get a
permevery three or four nonths to straighten the new growth

of hair follow ng her |ast perm

Each of the Plaintiffs was a regul ar custoner of
Regi s and had received perns there before and Phyllis Wl ker
had gi ven them perns before Cctober 15, 1992, which had been
satisfactory. They each testified, however, that on Cctober
15, when Phyllis Wil ker gave her a perm M. Wl ker applied
the relaxer to her hair, then put her under a hair dryer and
| eft her there approximately 25 to 40 m nutes before renoving
the dryer. They each testified that about three days after
receiving the permher hair began falling out. They each
testified that after the hair stopped falling out, the new
grom h of hair would break off when it got about an inch |ong.
They each testified they could not now get a satisfactory

perm

Phyllis Wal ker had left the enploy of Regis nore
than two years prior to the trial of the case and could not be

| ocated by the Defendants as a w tness.

Ms. Janet Brant, manager of Regis at the OCak Ridge
salon, testified the placing of a person under a hair dryer
wi th relaxant on her hair would be an inproper procedure and a
departure fromthe procedure which Phyllis Wal ker had been
trained to use. The Defendants' defense of the case was based
on the theory Ms. WAl ker was not acting within the scope of

her authority at Regis when she placed Plaintiffs under hair



dryers with relaxer solution on their hair. It insisted M.
Wal ker had grossly deviated fromthe usual business procedure

of Regis.

The trial court did not accept Defendants' theory of
defense and directed a verdict as to liability in favor of
each of the Plaintiffs. The jury fixed the damages of Dorothy
Hunter at $15,000. They found the Defendants to be 95% at
fault and Plaintiff 5%at fault. The jury fixed the damages
of Ernestine Johnson at $32,000. The court declined to charge
the jury on conparative fault in her case. The jury fixed the
damages of Elvira diver (More) at $15,000. They found the

Def endants 90% at fault and Plaintiff 10% at fault.

Judgnents were entered in keeping with the jury's
verdict, after which the Defendants filed a notion for a new
trial. The notion was overrul ed and Def endants have appeal ed
and presented the followi ng issues for review. (1) The court
erred in denying Defendants' notion for a new trial based on
new y di scovered evidence; (2) The court erred in admtting
i nto evidence statenents made by Phyllis Wal ker to the
Plaintiffs; (3) The court erred in not allowing the jury to
consi der conparative negligence of Plaintiffs for failing to
renmover the hair dryer when they felt their scalp burning from
the hair dryer; and (4) The court erred in directing a verdict

on the issue of liability of Defendants.

We find the Defendants' first issue to be
controlling. W also find the court was in error in denying

the Defendants' notion for a new trial.



In the case of Seay v. City of Knoxville, 654 S.W2d
397, 401 (Tenn. App.1983) this court quoted with approval the
foll ow ng fundanental rules to be considered in granting or
denying a new trial based on newy discovered evidence:

"There are well settled rules for granting of new
trials, by which the present case nust be
governed. 1. |If a party omts to procure

evi dence which with ordinary diligence he m ght
have procured, in relation to those points, on the
first trial, his notion for a newtrial for the
pur pose of introducing such testinony shall be
denied. 2. If the newy discovered evidence
consists nmerely of additional facts and

ci rcunst ances, going to establish the same points
whi ch were principally controverted before, or of
additional witnesses to the sane facts, such
evidence is cunulative, and a new trial shall not
be granted. |In cases to which these principles
clearly and unquestionably apply, the granting or
refusal of a newtrial is not a matter of
discretion. The parties have a legal right to a
deci sion conformable to those principles. Were
there is doubt about the point of negligence, or
as to its materiality, it becones a nmatter of

di scretion; and the Court will not - perhaps
cannot - rightfully interfere.”

The only one of these rules addressed by the trial court in
denying the Defendants' notion for a newtrial was the

requi renent of ordinary diligence in procuring the information
prior to trial. The court said, as pertinent, in his order
denying the notion: "[T]he court finds that the defendant did
not exercise reasonable diligence in attenpting to |ocate

Phyllis Wal ker prior to the trial of the case....’'

W find the evidence in the record preponderates
agai nst this holding. In support of the notion for a new
trial, Regis filed the affidavits of its attorney, M. Harry
P. Ogden, its salon nanager, Ms. Janet Brant, and the speci al
i nvestigator, M.Rockwell|l Dukes, who was hired by the

Def endants to try to | ocate Ms. Wal ker. The affidavits set



forth the efforts which were nade to |ocate Ms. \Val ker prior

to trial.

M. Ogden stated in his affidavit that he realized
the i mportance of contacting Ms. WAl ker and getting her
version of the allegations in the conplaints fromthe very
begi nning of the lawsuits. He contacted Ms. Brant, the
manager of Regis, and | earned Ms. Wl ker had been term nated
by Regis approximtely a year earlier, and Ms. Brant had
tal ked to her about a nonth after her term nation but had not
seen or heard fromher after that date. M. Brant told him
she understood Ms. Wal ker was still living in the Gak Ri dge
Community. M. Ogden contacted Ms. Brant fromtine-to-tine to
| earn whet her or not Ms. Wl ker had been | ocated. |In Cctober,
1994, sone four nonths before trial, M. Ogden enployed a
speci al investigator, M. Rockwell Dukes, of Gay & Tayl or,

Inc., to locate Ms. Wal ker.

I n Decenber, 1994, M. Bruce Fox, counsel for the
Plaintiffs, told M. Ogden one of his clients had told him Ms.
Wal ker was or had recently been incarcerated in the Anderson
County jail. M. Ogden's office immediately contacted the
Anderson County jail and was informed Ms. Wal ker had been
I ncarcerated there. They were given her |ast-known address
and al so the nane and address and tel ephone nunber of M.

Wal ker's "next of kin," Sherry Bohannan, who was Ms. Wl ker's
daughter. This information was, in turn, given to the special
i nvestigator, M. Dukes. M. Qgden further stated that up to
the date of trial, which was February 2, 1995, he had been
unable to | ocate Ms. \Wal ker and had no know edge of what her

testinmony would be until after the trial had been conpl eted.



M . Rockwel| Dukes, the special investigator
enpl oyed by Regis to |locate Ms. Wal ker, filed an affidavit
enunerating the nunerous efforts he made to | ocate Ms. WAl ker,
her daughter, Sherry Bohannan, and her son, M. Hazard. He
| eft messages asking themto return his calls; he wote
| etters asking themto contact him he nmade nunerous house
calls, all w thout success. Everything had led himto believe
Ms. Wal ker was in the Cak Ridge Community until February 1
1995. On February 1, 1995, the day before the case was set
for trial, Sherry Bohannan, Ms. Wl ker's daughter, called M.
Duke's office and |left a tel ephone nessage saying "that her
not her was currently living in Geeneville and was not
interested in talking to ne." M. Dukes returned M.
Bohannan's tel ephone call that sane day and she reiterated her
original tel ephone nessage to him He asked her for her
not her' s address and tel ephone nunber in Greeneville but she
refused to give themto him saying, "My nother is not

interested in talking to you."

Ms. Janet Brant, who was the manager of the Regis
salon in Cak Ridge fromthe date it opened in 1991, stated in
her affidavit that Phyllis Wal ker was a black hair stylist
enpl oyed by Regis from February to October, 1992. She was
aware of the inportance of |ocating Phyllis Wl ker at al
times after learning of the filing of the lawsuits. M.

Wal ker was di scharged by Regi s approxi mately one year before
the lawsuits were filed. She had only one conversation with
Ms. Wal ker since her discharge and that occurred about a nonth
after her termnation. At that tine Ms. Brant was not aware
of any cl ains agai nst Regis and had no reason to question Ms.

Wal ker about themuntil after suit was filed. She stated that



fromtinme-to-tine pending the cases, she inquired of her

enpl oyees and particularly her black hair stylists, if they
had any idea of Ms. Wl ker's whereabouts. On all occasions
she was told they believed she was still living in the Cak

Ri dge community but no one knew where she |ived. She gave al
of her information to M. (Ogden and the special investigator,
M. Dukes. She stated she did not know where Ms. Wl ker was
at the time of trial and had not had any contact with her
since 1992. Ms. Brant further stated Ms. Wl ker contacted her
by tel ephone on February 16, 1995, which was two weeks after
the trial. M. Wil ker stated she had just |earned they
(Regis) were looking for her. She stated she had heard what
happened at the trial and said, "It didn't happen.” She felt
she had been "sl andered" at the trial and in the nedia's
reporting of the trial. She stated she never put the

Plaintiffs under the hair dryer with relaxer on their hair.

In further support of its notion for a newtrial,
Regis filed a sworn statenent in response to questions by
counsel in which Ms. Wl ker deni ed and contradi cted nost of
the relevant testinmony of the Plaintiffs. The sworn statenent
contains sonme 42 pages and to sunmari ze the statenent would
serve only to lengthen this opinion. Suffice to say, if M.
Wal ker's testinony is accepted by the jury, it nore probably

than not, will affect the judgnment on a new trial.

W find the Defendant has net the rules set out
above for a new trial based on newWy discovered evidence. In
view of our ruling on this issue, the other issues are

pretermtted.



The judgnent of the trial court is reversed and the
case is remanded to the trial court for a newtrial. The cost

of this appeal is taxed to the Appell ees.

Clifford E. Sanders, Sr.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMurray, J.
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