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O P I  N I  O N

  Godda r d,  P. J .  

Da r l e ne  Hunt e r  f i l e d t hi s  a c t i on a ga i ns t  Ed Br own,  J r . ,

on J ul y 15,  1993,  a l l e gi ng t ha t  he  s e xua l l y  a bus e d he r  dur i ng

1981 a nd 1982.   I n  hi s  a ns we r ,  Mr .  Br own de ni e d t he  a l l e ga t i ons

of  t he  c ompl a i nt  a nd a ve r r e d t ha t  t he  a c t i on wa s  ba r r e d by T. C. A.

28- 3- 104( a ) ,  t he  one - ye a r  s t a t ut e  of  l i mi t a t i ons  a ppl i c a bl e  t o

pe r s ona l  i nj ur y a c t i ons .   On J a nua r y 31,  1995,  t he  Tr i a l  Cour t
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gr a nt e d s umma r y j udgme nt  t o  Mr .  Br own,  r ul i ng t ha t  t he  s t a t ut e  of

l i mi t a t i ons  ba r r e d Ms .  Hunt e r ' s  c l a i m.   Ms .  Hunt e r  a ppe a l s  t he

Tr i a l  Cour t ' s  r ul i ng,  i ns i s t i ng t ha t  he r  s uppr e s s e d me mor y of  t he

e ve nt  t ol l e d t he  r unni ng of  t he  s t a t ut e  of  l i mi t a t i ons .

The  r e c or d,  whe n vi e we d i n  a  l i ght  mos t  f a vor a bl e  t o

Ms .  Hunt e r  i n  a c c or da nc e  wi t h t he  di c t a t e s  of  Byr d v.  Ha l l ,  847

S. W. 2d 208 ( Te nn. 1993) ,  di s c l os e s  t he  f ol l owi ng f a c t s .   Da r l e ne

Hunt e r  wa s  bor n on Oc t obe r  13,  1967.   I n  1975,  s he  wa s  pl a c e d i n

t he  c us t ody of  t he  Roa ne  Count y of f i c e  of  t he  De pa r t me nt  of  Huma n

Se r vi c e s  ( DHS) .   She  s pe nt  t he  ba l a nc e  of  he r  c hi l dhood i n

va r i ous  f os t e r  home s .   I n  J une  of  1981,  a t  t he  a ge  of  12,  DHS

pl a c e d Da r l e ne  i n  t he  home  of  Ed Br own,  J r . ,  a nd hi s  wi f e  Ne l l i e

Br own.   The  f ol l owi ng mont h Mr .  Br own be ga n s e xua l l y  mol e s t i ng

Da r l e ne .   The  mol e s t a t i on,  i nc l udi ng r a pe ,  c ont i nue d f or  s e ve r a l

mont hs .   Dur i ng t he  s pr i ng of  1982,  a t  t he  a ge  of  13,  Da r l e ne

be c a me  pr e gna nt .   

Af r a i d t o  t e l l  a nyone  of  he r  c ondi t i on,  Da r l e ne  e ndur e d

t he  e a r l y  s ympt oms  of  pr e gna nc y i n  s i l e nc e .   Fi na l l y ,  a f t e r

not i c i ng c ha nge s  i n  Da r l e ne ' s  he a l t h ,  Mr s .  Br own t ook he r  t o  a

doc t or  i n  Ki ngs t on.   The  doc t or  c onf i r me d t he  pr e gna nc y a nd ma de

Da r l e ne  t e l l  Mr s .  Br own t ha t  Mr .  Br own ha d r a pe d he r .   Mr s .

Br own,  who di d not  be l i e ve  Da r l e ne ,  be c a me  a ngr y,  a nd r e f us e d t o

a l l ow Da r l e ne  t o  r e t ur n home .   I ns t e a d,  Mr s .  Br own t ook Da r l e ne

t o he r  DHS c a s e wor ke r ,  Pa t  Ma r t i n .   Da r l e ne  s t a ye d wi t h Ms .

Ma r t i n  f or  s e ve r a l  da ys  dur i ng whi c h t i me  s he  t ol d Ms .  Ma r t i n  how



1 Ms .  Hu n t e r  s p e c i f i c a l l y  s t a t e d :

5 . Th a t  I  d e n y  a n y  me mo r y  o f  e v e r

h a v i n g  t o l d  a n y o n e  a b o u t  my  a b o r t i o n  i n  

1 9 8 2  wh i l e  u n d e r  Dr .  Fo o t e ' s  c a r e  i n  1 9 9 0

o r  a t  Ha r r i ma n  Ho s p i t a l  i n  1 9 9 0 .

6 . Th a t  I  d o  n o t  k n o w t h e  s o u r c e  o f  t h e

i n f o r ma t i o n  i n  Dr .  Cl a r y  Fo o t e ' s  me d i c a l

r e c o r d s .
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Mr .  Br own ha d t r e a t e d he r .   Ms .  Ma r t i n  dr ove  Da r l e ne  t o  Knoxvi l l e

a nd a r r a nge d f or  he r  t o  unde r go a n a bor t i on a t  t he  Knoxvi l l e

Ce nt e r  f or  Re pr oduc t i ve  He a l t h .   She  a l s o a r r a nge d f or  Da r l e ne  t o

t e l l  he r  s t or y t o  t he  Roa ne  Count y Di s t r i c t  At t or ne y.  

Appa r e nt l y ,  no i nve s t i ga t i on e ns ue d.   

Da r l e ne  s pe nt  t he  ne xt  s e ve r a l  mont hs  i n  a  t e mpor a r y

f os t e r  home  i n Roa ne  Count y a f t e r  whi c h DHS t r a ns f e r r e d he r  t o  a

gr oup home  i n Na s hvi l l e .   She  s poke  t o  no one  r e ga r di ng t he  a bus e

or  he r  a bor t i on f or  t he  ne xt  10 ye a r s .   Some t i me  dur i ng t hi s

pe r i od s he  r e pr e s s e d he r  me mor y of  t he s e  e ve nt s .

I n  Augus t  of  1990,  Ms .  Hunt e r ,  now a n a dul t  l i vi ng i n

Roa ne  Count y,  ga ve  bi r t h  t o  a  da ught e r  a t  t he  Ha r r i ma n Ci t y

Hos pi t a l .   I n  1992,  Ms .  Hunt e r  be c a me  pr e gna nt  a ga i n a nd de c i de d

t o a bor t  t he  pr e gna nc y.   Ms .  Hunt e r  r e t ur ne d t o  t he  Knoxvi l l e

Ce nt e r  f or  Re pr oduc t i ve  He a l t h  a nd unde r we nt  a n a bor t i on i n  J une

of  1992.   As  s he  a woke  f r om t he  a ne s t he s i a ,  Ms .  Hunt e r  be ga n t o

r e me mbe r  be i ng i n  t he  c l i ni c  a nd unde r goi ng a n a bor t i on ye a r s

be f or e . 1  I n  t he  we e ks  t ha t  f ol l owe d,  bi t s  of  he r  me mor y be ga n

r e t ur ni ng a nd Ms .  Hunt e r  s ought  e mot i ona l  c ouns e l l i ng a nd l e ga l

a s s i s t a nc e .   Ove r  t he  ne xt  f e w mont hs ,  Ms .  Hunt e r ,  wi t h t he  a i d



2 I n  h i s  me mo r a n d u m o p i n i o n  t h e  Tr i a l  J u d g e  h e l d :

Th e  o n l y  c o n c l u s i o n  t o  b e  d r a wn  f r o m t h e s e

f a c t s  i s  t h a t  s i n c e  i n f o r ma t i o n  wa s  g i v e n

t o  me d i c a l  p r o v i d e r s  t h a t  r e l a t e d  t o  t h e

e v e n t s ,  t h e  p l a i n t i f f  d i d  n o t  h a v e  a
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of  a  l i c e ns e d c l i ni c a l  s oc i a l  wor ke r ,  wa s  a bl e  t o  r e c a l l  t he

de t a i l s  of  Mr .  Br own' s  a bus e ,  he r  c hi l dhood pr e gna nc y,  a nd t he

a bor t i on.   

Ms .  Hunt e r  f i l e d t hi s  a c t i on wi t hi n one  ye a r  of

be gi nni ng t o  r e c ove r  he r  me mor y.   Pr i or  t o  gr a nt i ng s umma r y

j udgme nt  i n  f a vor  of  Mr .  Br own,  t he  Tr i a l  Cour t  de t e r mi ne d t ha t

i f  s he  c oul d pr ove  r e pr e s s e d me mor y,  t he  di s c ove r y r ul e  woul d

t ol l  t he  s t a t ut e  of  l i mi t a t i ons ,  s a vi ng Ms .  Hunt e r ' s  c l a i m.   Mr .

Br own pr of f e r e d c e r t a i n  me di c a l  r e c or ds  f r om t he  Ha r r i ma n doc t or s

who a t t e nde d Ms .  Hunt e r  dur i ng he r  1990 pr e gna nc y.   Thos e  r e c or ds

c ont a i n e nt r i e s  r e ga r di ng a  r a pe  a nd a bor t i on a t  a n e a r l y  a ge .  

Mr .  Br own move d f or  a  j udgme nt  on t he  pl e a di ngs  ( whi c h t he  Cour t

t r e a t e d a s  a  s umma r y j udgme nt )  a r gui ng t he r e  wa s  no di s put e d

i s s ue  of  ma t e r i a l  f a c t  r e ga r di ng t he  a l l e ge d r e pr e s s e d me mor y

s i nc e  t he  me di c a l  r e c or ds  r e f l e c t  t ha t  s ome one  t ol d t he  doc t or s

a bout  t he  r a pe  a nd a bor t i on.   I n  r e s pons e ,  Ms .  Hunt e r  f i l e d a n

a f f i da vi t  i n  whi c h s he  de ni e d a ny me mor y of  t e l l i ng he r  doc t or s

a bout  t he  oc c ur r e nc e .   Af t e r  r e vi e wi ng t hi s  e vi de nc e ,  t he  Tr i a l

Cour t  gr a nt e d s umma r y j udgme nt  i n  f a vor  of  Mr .  Br own f i ndi ng t ha t

a l t hough Ms .  Hunt e r  s wor e  s he  di d not  r e me mbe r  t e l l i ng t he

doc t or s  a bout  t he  r a pe  a nd a bor t i on,  s he  di d not  de ny t e l l i ng

t he m.   Thus ,  t he r e  wa s  no ge nui ne  di s put e  ove r  whe t he r  s he

r e me mbe r e d t he  a bus e  i n  1990. 2



r e p r e s s e d  me mo r y  o f  t h e  f a c t s  o n  wh i c h  s h e

b a s e s  h e r  c l a i m a n d  t h e r e  i s  n o  g e n u i n e

i s s u e  f o r  t r i a l .  
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Al t hough t he  i s s ue s  r a i s e d by Ms .  Hunt e r  que s t i on t he

Tr i a l  Cour t ' s  de t e r mi na t i on i n  l i ght  of  t he  f a c t s  de ve l ope d,  we

be l i e ve  a  mor e  s i gni f i c a nt  i s s ue ,  whi c h i s  one  of  f i r s t

i mpr e s s i on i n t hi s  St a t e ,  i s  de t e r mi na t i ve  of  t hi s  a ppe a l .   Tha t

i s s ue  i s  whe t he r  a  r e pr e s s e d me mor y t ol l s  t he  s t a t ut e  of

l i mi t a t i ons  unt i l  di s c ove r y.

The  Te nne s s e e  Supr e me  Cour t  a dopt e d t he  di s c ove r y r ul e

i n t he  1974 me di c a l  ma l pr a c t i c e  c a s e  o f  Te e t e r s  v .  Cur r e y,  518

S. W. 2d 512,  517 ( Te nn. 1974) .   The  Cour t  wr ot e :

[ I ] n t hos e  c l a s s e s  of  c a s e s  whe r e  me di c a l  ma l pr a c t i c e
i s  a s s e r t e d t o  ha ve  oc c ur r e d t hr ough t he  ne gl i ge nt
pe r f or ma nc e  of  s ur gi c a l  pr oc e dur e s ,  t he  c a us e  of  a c t i on
a c c r ue s  a nd t he  s t a t ut e  of  l i mi t a t i ons  c omme nc e s  t o  r un
whe n t he  pa t i e nt  di s c ove r s ,  or  i n  t he  e xe r c i s e  of
r e a s ona bl e  c a r e  a nd di l i ge nc e  f or  hi s  own he a l t h  a nd
we l f a r e ,  s houl d ha ve  di s c ove r e d t he  r e s ul t i ng i nj ur y.

Fi ve  mont hs  l a t e r ,  i n  a  pr oduc t s  l i a bi l i t y c a s e ,  t he  Cour t

e xpa nde d t he  a ppl i c a t i on of  t he  di s c ove r y r ul e  t o  " t or t  a c t i ons ,

i nc l udi ng but  not  r e s t r i c t e d t o pr oduc t s  l i a bi l i t y  a c t i ons  .  .  .

pr e di c a t e d on ne gl i ge nc e ,  s t r i c t  l i a bi l i t y  or  mi s r e pr e s e nt a t i on. "  

Mc Cr os ke y v.  Br ya nt  Ai r  Condi t i oni ng Co. ,  524 S. W. 2d 487 ( Te nn.

1975) .   At  f i r s t  bl us h,  t he  l a ngua ge  of  Mc Cr os ke y i ndi c a t e s  t ha t

t he  Cour t  i nt e nde d f or  t he  di s c ove r y r ul e  t o  be  a ppl i e d i n  a l l

t or t  c a s e s .   Howe ve r ,  t he  Supr e me  Cour t ' s  opi ni on i n  Qua l i t y Aut o

Pa r t s  v .  Bl uf f  Ci t y Bui c k,  876 S. W. 2d 818 ( Te nn. 1994) ,  hol ds

ot he r wi s e .   I n  de c l i ni ng t o  a ppl y t he  di s c ove r y r ul e  t o



3 Se e  Gr e g o r y  G Sa r n o ,  An n o t a t i o n ,  Emo t i o n a l  o r  Ps y c h o l o g i c a l

" Bl o c k i n g "  o r  Re p r e s s i o n  a s  To l l i n g  Ru n n i n g  o f  S t a t u t e  o f  Li mi t a t i o n s ,  1 1

A. L. R.  5 t h  5 8 8  ( 1 9 9 3 ) ;  Ru s s e l l  G.  Do n a l d s o n ,  Ru n n i n g  o f  Li mi t a t i o n s  Ag a i n s t

Ac t i o n  Fo r  Ci v i l  Da ma g e s  f o r  Se x u a l  Ab u s e  o f  Ch i l d ,  9  A. L. R. 5 t h  3 2 1  ( 1 9 9 3 ) .  

6

de f a ma t i on c a s e s ,  t ha t  Cour t  wr ot e :  " Whe n de t e r mi ni ng whe t he r  t o

a ppl y t he  di s c ove r y r ul e ,  t hi s  c our t  c ons i de r s  t he  s pe c i f i c

s t a t ut or y l a ngua ge  a t  i s s ue ,  a nd ba l a nc e s  t he  pol i c i e s  f ur t he r e d

by a ppl i c a t i on of  t he  di s c ove r y r ul e  a ga i ns t  t he  l e gi t i ma t e

pol i c i e s  upon whi c h s t a t ut e s  of  l i mi t a t i ons  a r e  ba s e d. "   We  de e m

i t  a ppr opr i a t e  t o  f ol l ow t hi s  s a me  pr oc e dur e  i n  de t e r mi ni ng

whe t he r  t o  a ppl y t he  di s c ove r y r ul e  t o  c a s e s  i nvol vi ng r e pr e s s e d

me mor i e s  of  c hi l d  a bus e .

The  ba s i c  pur pos e s  unde r l yi ng s t a t ut e s  of  l i mi t a t i on

a r e  t o  pr e ve nt  undue  de l a y i n  br i ngi ng a c t i ons  on c l a i ms  a nd t o

gi ve  de f e nda nt s  not i c e  t o  pr e s e r ve  t he  e vi de nc e  ne c e s s a r y f or  t he

de f e ns e  of  t he  c l a i m.   Pot t s  v .  Ce l ot e x Cor p. ,  796 S. W. 2d 678

( Te nn. 1990) .   Cour t s  de ve l ope d t he  di s c ove r y r ul e  t o  a voi d t he

" h a r s h a nd oppr e s s i ve  r ul e "  t ha t  t he  s t a t ut e  of  l i mi t a t i ons

be gi ns  t o  r un a ga i ns t  a  pl a i nt i f f ' s  c l a i m i mme di a t e l y upon t he

i nf l i c t i on of  t he  i nj ur y r e ga r dl e s s  of  whe t he r  t he  pl a i nt i f f  i s

a wa r e  of  t he  t or t i ous  c onduc t  or  r e s ul t i ng i nj ur y.   Te e t e r s  v .

Cur r e y,  s upr a .

Al t hough Te nne s s e e  ha s  not  a ddr e s s e d t he  que s t i on,  a

r e vi e w of  c a s e  l a w i n ot he r  j ur i s di c t i ons  di s c l os e s  t hr e e

s e pa r a t e  r e s ol ut i ons  of  t he  que s t i on. 3 

 



4 Se e  Au l t  v .  J a s k o ,  6 3 7  N. E. 2 d  8 7 0  ( Oh i o  1 9 9 4 ) ;  Fa r r i s  v .  Co mp t o n ,

6 5 2  A. 2 d  4 9  ( D. C. Ap p . 1 9 9 4 ) ;  Ti c h e n o r  v .  Ro ma n  Ca t h o l i c  Ch u r c h  o f  Ne w Or l e a n s ,

3 2  F . 3 d  9 5 3  ( 5 t h  Ci r . 1 9 9 4 )  ( a p p l y i n g  Lo u i s i a n a  l a w) ;  Ve s e c k y  v .  Ve s e c k y ,  8 8 0

S. W. 2 d  8 0 4  ( Te x . Ap p . 1 9 9 4 ) ;  Ho u l t  v .  Ho u l t ,  7 9 2  F. Su p p . 1 4 3  ( D. C. Ma s s . 1 9 9 2 )

( a p p l y i n g  Ma s s a c h u s e t t s  l a w) ;  Ma r y  D.  v .  J o h n  D. ,  2 6 4  Ca l . Rp t r . 6 3 3  ( Ca l . Ap p .

1 9 8 9 ) ;  J o h n s o n  v .  J o h n s o n ,  7 0 1  F. Su p p . 1 3 6 3  ( N. D. I l l . 1 9 8 8 )  ( a p p l y i n g  I l l i n o i s

l a w) .  
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Some  c a s e s  hol d a n a l l e ga t i on of  r e pr e s s e d me mor y i s

s uf f i c i e nt  t o  br i ng t he  di s c ove r y r ul e  i nt o pl a y. 4  I n  Fa r r i s  v .

Compt on,  652 A. 2d 49 ( D. C. App. 1994) ,  t he  Di s t r i c t  of  Col umbi a

Cour t  of  Appe a l s  a l l owe d t he  di s c ove r y r ul e  t o  t ol l  t he  s t a t ut e

of  l i mi t a t i ons  whe r e  r e pr e s s e d me mor y wa s  a l l e ge d.   The  Cour t

r e a s one d t ha t  a  de f e nda nt  who pur por t e dl y c a us e d t he  r e pr e s s e d

me mor y s houl d not  be  a l l owe d t o  us e  t he  r e pr e s s i on t o  pr of i t  f r om

hi s  own wr ongf ul  c onduc t  a nd i nvoke  t he  s t a t ut e  of  l i mi t a t i ons  a s

a  de f e ns e .   Howe ve r ,  t he  Fa r r i s  Cour t  not e d t ha t  t he r e  wa s  a n

unc e r t a i nt y a mong a t t or ne ys ,  ps yc hol ogi s t s  a nd ps yc hoa na l ys t s  a s

t o  t he  va l i di t y  of  r e pr e s s e d me mor y t he or y.   

Li ke wi s e ,  i n  Aul t  v .  J a s ko,  637 N. E. 2d 870 ( Ohi o 1994) ,

t he  Ohi o Supr e me  Cour t  a ppl i e d t he  di s c ove r y r ul e  t o  a l l ow a n

a l l e ga t i on of  r e pr e s s e d me mor y t o t ol l  t he  s t a t ut e  of  l i mi t a t i ons

i n a  c hi l dhood a bus e  c a s e .   Howe ve r ,  J us t i c e  Wr i ght  di s s e nt e d

vi gor ous l y.   Hi s  di s s e nt  wa s  ba s e d upon t he  f a c t  t ha t  t he r e  wa s

l i t t l e  a gr e e me nt  a mong ps yc hol ogi s t s  a s  t o  whe t he r  me mor i e s  c a n

be  r e c a l l e d a t  a l l  a f t e r  t he y a r e  r e pr e s s e d a nd,  i f  s o,  whe t he r

t he y c a n be  r e c a l l e d a c c ur a t e l y.   He  a l s o c i t e d ps yc hol ogi c a l

a ut hor i t y  f or  t he  pr opos i t i on t ha t  t he  me t hods  us e d by

ps yc hol ogi s t s  a nd ps yc hoa na l ys t s  t o  r e t r i e ve  r e pr e s s e d me mor i e s

we r e  " unr e l i a bl e  and a r e  not  s u f f i c i e nt l y  e s t a bl i s he d" .   He



8

pa r a l l e l e d t he  c r e di bi l i t y  of  r e pr e s s e d me mor y wi t h t ha t  of

pol ygr a ph t e s t s .   Pol ygr a ph t e s t s  ha ve  ge ne r a l l y  not  be e n

a c c e pt e d by t he  c our t s  be c a us e  t he i r  r e l i a bi l i t y  di d not  r e a c h

t he  s t a nda r d t ha t  i t  be  " s uf f i c i e nt l y  e s t a bl i s he d t o  ha ve  ga i ne d

ge ne r a l  a cc ept a nc e  i n  t he  pa r t i c ul a r  f i e l d  t o  whi c h i t  be l ongs , "  

c i t i ng Fr ye  v.  Uni t e d St a t e s ,  293 F.  1013 ( D. C. 1923) .   Thus ,

gi ve n t he  di s put e d r e l i a bi l i t y  of  r e pr e s s e d me mor y a nd t he

me t hods  us e d t o  r e t r i e ve  t he m,  J us t i c e  Wr i ght  woul d ha ve  f ound

t he  a ppr opr i a t e  f or um f or  t he  de t e r mi na t i on of  t hi s  i s s ue  t o  be

t he  St a t e  Le gi s l a t ur e .

The r e  i s  a  l i ne  of  c a s e s  t ha t  a ppl y t he  di s c ove r y r ul e

t o t ol l  t he  s t a t ut e  of  l i mi t a t i ons  i n r e pr e s s e d me mor y c a s e s  i f

t he r e  i s  i nde pe nde nt  c or r obor a t i on of  t he  a bus e .   Se e  Ol s e n v.

Hool e y,  865 P. 2d 1345 ( Ut a h 1993) ;  Pe t e r s e n v.  Br ue n,  792 P. 2d 18

( Ne v. 1990) .   I n  Ol s e n,  t he  Ut a h Supr e me  Cour t  a ppl i e d t he

di s c ove r y r ul e  t o t ol l  t he  s t a t ut e  of  l i mi t a t i ons  whe n a

pl a i nt i f f  a l l e ge d me mor y r e pr e s s i on.   But ,  t he  Cour t  s t a t e d " t hi s

ki nd of  c a s e  pr e s e nt s  pr a c t i c a l  di f f i c ul t i e s  wi t h r e s pe c t  t o

a s c e r t a i ni ng t he  de gr e e  t o  whi c h me mor i e s  a l l e ge dl y r e pr e s s e d a nd

t he n r e vi ve d a cc ur a t e l y r e f l e c t  t he  r e a l i t y  of  t he  pa s t . "    Al s o ,

t he  Cour t  e xpr e s s e d c onc e r n t ha t  t he  me t hods  us e d t o  r e vi ve  t he

me mor i e s  " ma y i nduc e  me mor i e s  of  e ve nt s  t ha t  ne ve r  ha ppe ne d. "  

Thus ,  i n  l i ght  of  t he  que s t i ona bl e  va l i di t y  of  t he  r e pr e s s e d

me mor y t he or y,  t he  Cour t  f ound i t  ne c e s s a r y t o  r e qui r e

c or r obor a t i ng e vi de nc e  t o  s uppor t  t he  a l l e ga t i ons  of  a bus e  i n

or de r  f or  t he  di s c ove r y r ul e  t o  a ppl y.



5 Se e  Le mme r ma n  v .  Fe a l k ,  5 3 4  N. W. 2 d  6 9 5  ( Mi c h . 1 9 9 5 ) ;  Er n s t e s  v .

Wa r n e r ,  8 6 0  F.  Su p p .  1 3 3 8  ( S . D. I n d . 1 9 9 4 ) ;  Sa n c h e z  v .  Ar c h d i o c e s e  o f  Sa n

An t o n i o ,  8 7 3  S. W. 2 d  8 7  ( Te x . Ap p . 1 9 9 4 ) ;  Se t o  v .  Wi l l i t s ,  6 3 8  A. 2 d  2 5 8  ( Pa .

Su p e r . 1 9 9 4 ) ;  Sh i p p e n  v .  Pa r r o t t ,  5 0 6  N. W. 2 d  8 2  ( S . D. 1 9 9 3 ) ;  Do e  v .  R. D. ,  4 1 7

S. E. 2 d  5 4 1  ( S . C. 1 9 9 2 ) ;  Lo v e l a c e  v .  Ke o h a n e ,  8 3 1  P. 2 d  6 2 4  ( Ok l . 1 9 9 2 ) ;  Ba i l y  v .

Le wi s ,  7 6 3  F. Su p p . 8 0 2  ( E. D. Pa . 1 9 9 1 ) ;  Sc h mi d t  v .  Bi s h o p ,  7 7 9  F. Su p p . 3 2 1

( S . D. N. Y. 1 9 9 1 ) ;  Ty s o n  v .  Ty s o n ,  7 2 7  P. 2 d  2 2 6  ( Wa s h . 1 9 8 6 ) .
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Ot he r  c our t s  r e f us e  t o  a ppl y t he  di s c ove r y r ul e  i n

r e pr e s s e d me mor y c a s e s  t o t ol l  t he  s t a t ut e  of  l i mi t a t i ons . 5

I n  a  r e c e nt  opi ni on,  t he  Mi c hi ga n Supr e me  Cour t  de c l i ne d t o  a ppl y

t he  di s c ove r y r ul e  i n  t he  r e pr e s s e d me mor y c ont e xt  i n  Le mme r ma n

v.  Fe a l k,  534 N. W. 2d 695 ( Mi c h. 1995) .   The  Cour t  r e a s one d t ha t  t o

a l l ow s uc h a n a ppl i c a t i on of  t he  di s c ove r y r ul e  i n  a bs e nc e  of

obj e c t i ve  a nd ve r i f i a bl e  e vi de nc e  woul d obvi a t e  t he  pol i c y of

s t a t ut e  of  l i mi t a t i ons  whi c h i s  t o  e nc our a ge  pl a i nt i f f s  t o

pr ompt l y pe r us e  c l a i ms  a nd t o  pr ot e c t  de f e nda nt s  f r om ha vi ng t o

de f e nd a ga i ns t  s t a l e  a nd f r a udul e nt  c l a i ms .   Ac c or d  Qua l i t y Aut o

Pa r t s  Co.  v .  Bl uf f  Ci t y Bui c k,  876 S. W. 2d 818 ( Te nn. 1994) ;

Ha c kwor t h v.  Ra l s t on Pur i na  Co. ,  381 S. W. 2d 292 ( Te nn. 1964) .   The

Cour t  di s t i ngui s he d pr oduc t s  l i a bi l i t y  a nd me di c a l  ma l pr a c t i c e

c a s e s  by t he  f a c t  t ha t  i n  t hos e  c a s e s  t he r e  i s  a l wa ys  obj e c t i ve

a nd ve r i f i a bl e  e vi de nc e  s uc h a s  a n i nj ur y or  a n i l l ne s s .  

Howe ve r ,  i n  r e pr e s s e d me mor y c a s e s  t hi s  c ompone nt  i s  a bs e nt .  

The r e f or e ,  a dopt i on of  t he  di s c ove r y r ul e  i n  t hi s  c ont e xt  " woul d

l e a ve  a  de t e r mi na t i on of  t he  ons e t  of  a  l i mi t a t i ons  pe r i od a n

ope n que s t i on wi t hi n t he  s ubj e c t i ve  c ont r ol  of  t he  pl a i nt i f f . "  

Le mme r ma n v.  Fe a l k,  s upr a .   The r e a f t e r ,  t he  Cour t  s t a t e d t ha t  t he

Le gi s l a t ur e  wa s  t he  a ppr opr i a t e  f or um f or  de ba t e  on t he  i s s ue  of

t he  a ppl i c a t i on of  t he  di s c ove r y r ul e  t o  r e pr e s s e d me mor y c a s e s .  



6 Fo r  a  l i s t i n g  o f  l e g a l  a n d  p s y c h o l o g i c a l  wo r k s  d e b a t i n g  t h i s

i s s u e ,  s e e  Le mme r ma n  v .  Fe a l k ,  5 3 4  N. W. 2 d  a t  7 0 5  ( c o n c u r r i n g  o p i n i o n ) .   Se e

a l s o  Ga r y  M.  Er n s d o r f f  & El i z a b e t h  F .  Lo f t u s ,  Le t  Sl e e p i ng  Me mo r i e s  Li e ?  

Wo r d s  o f  Ca ut i o n Ab o ut  To l l i ng  t he  St a t u t e  o f  Li mi t a t i o ns  I n  Ca s e s  o f  Me mo r y

Re p r e s s i o n ,  8 4  J .  Cr i m.  L.  & Cr i mi n o l o g y  1 2 9  ( 1 9 9 3 ) .
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Be c a us e  we  ha ve  t he  s a me  r e s e r va t i ons  a s  t he  Mi c hi ga n

Supr e me  Cour t  i n  Le mme r ma n a nd J us t i c e  Wr i ght  i n  Aul t ,  we  de c l i ne

t o a ppl y t he  di s c ove r y r ul e  t o t ol l  t he  s t a t ut e  of  l i mi t a t i ons  i n

r e pr e s s e d me mor y c a s e s .   Ra t he r ,  we  de f e r  t he  de t e r mi na t i on of

t hi s  i s s ue  t o t he  Le gi s l a t ur e .   

As  di d J us t i c e  Wr i ght ,  we  f i nd t ha t  t he r e  i s  s i mpl y t oo

muc h i nde c i s i on i n t he  s c i e nt i f i c  c ommuni t y a s  t o t he  c r e di bi l i t y

of  r e pr e s s e d me mor y.   I n  ge ne r a l ,  ps yc hol ogi s t s  ha ve  not  c ome  t o

a n a gr e e me nt  a s  t o  whe t he r  r e pr e s s e d me mor i e s  ma y be  a c c ur a t e l y

r e c a l l e d or  whe t he r  t he y ma y be  r e c a l l e d a t  a l l . 6  The r e f or e ,  i t

goe s  wi t hout  s a yi ng t ha t  t he  j udi c i a r y doe s  not  ha ve  t he

r e s our c e s  ne e de d t o  ma ke  a n a c c ur a t e  r ul i ng on t he  va l i di t y  of  a

ps yc hol ogi c a l  t he or y a bout  whi c h pr of e s s i ona l s  i n  t he  f i e l d

di s a gr e e .   Al s o,  t he r e  i s  c ons i de r a bl e  doubt  a bout  t he

r e l i a bi l i t y of  me mor i e s  t ha t  a r e  r e c a l l e d wi t h t he  a s s i s t a nc e  of

a  t he r a pi s t  or  ps yc hoa na l ys t .   A Ca l i f or ni a  t r i a l  c our t  r e c e nt l y

uphe l d a  j ur y a wa r d of  $500, 000 t o  a n a c c us e d s e xua l  of f e nde r  who

ha d br ought  s ui t  a ga i ns t  hi s  da ught e r ' s  t he r a pi s t  who he  a l l e ge d

ha d pl a nt e d f a l s e  me mor i e s  of  c hi l dhood s e xua l  a bus e  i n  he r

pa t i e nt ' s  mi nd.   Se e  Ma r k Ha ns e n,  Mor e  Fal s e  Me mor y  Sui t s  Li k e l y ,

Aug.  1994 ABA J our na l  36.  
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I nhe r e nt  l a c k of  ve r i f i a bl e  a nd obj e c t i ve  e vi de nc e  i n

t he s e  c a s e s  di s t i ngui s he s  t he m f r om c a s e s  i n  whi c h Te nne s s e e

c our t s  ha ve  a ppl i e d t he  di s c ove r y r ul e .   Se e  Te e t e r s  v .  Cur r e y,

s upr a  ( a ppl yi ng t he  di s c ove r y r ul e  t o  me di c a l  ma l pr a c t i c e  c l a i ms

i nj ur y e vi de nc e d by pr e gna nc y) ;  Mc Cr os ke y v.  Br ya nt  Ai r

Condi t i oni ng Co. ,  s upr a  ( de f e c t i ve  f ur na c e  c a us i ng i nj ur y wa s

ve r i f i a bl e  e vi de nc e  of  a  pr oduc t  de f e c t )  a nd Pot t s  v .  Ce l ot e x

Cor p. ,  s upr a  ( me s ot he l i oma  a s  e vi de nc e  of  di s c ove r y of  pr oduc t

de f e c t ) .   I n  t hos e  c a s e s ,  t he r e  wa s  a n i nj ur y t ha t  ma ni f e s t

i t s e l f  i n  a  ve r i f i a bl e  f or m.   I n  t he  r e pr e s s e d me mor y c ont e xt ,  a

pl a i nt i f f ' s  a l l e ga t i ons  a r e  e vi de nc e d by hi s  or  he r  own

r e c ol l e c t i on.   Gi ve n t he  unc e r t a i nt y a s  t o t he  r e l i a bi l i t y of

t hi s  r e c ol l e c t i on,  we  de c l i ne  t o  a dopt  t he  di s c ove r y r ul e  i n  s uc h

c a s e s .   Li ke  t he  Le mme r ma n Cour t  we  a r e  unwi l l i ng t o  put  t he

de t e r mi na t i on whe n t he  s t a t ut e  of  l i mi t a t i ons  a c c r ue s  s ol e l y i n

t he  ha nds  of  a  pl a i nt i f f .   The  l i ke l i hood of  a bus e  i s  s i mpl y t oo

hi gh.   Fur t he r ,  we  f e e l  t ha t  a n a dopt i on of  t he  pos i t i on s e t

f or t h  i n  Ol s e n a nd Br ue n,  t ha t  t he  di s c ove r y r ul e  wi l l  a ppl y i f

t he r e  i s  c or r obor a t i ng e vi de nc e  t o  s uppor t  t he  a l l e ga t i on,  i s  not

s uf f i c i e nt  t o r e pl a c e  t he  pol i c y be hi nd s t a t ut e s  of  l i mi t a t i ons .

The  Te nne s s e e  Ge ne r a l  As s e mbl y ha s  ye t  t o  e na c t

l e gi s l a t i on on t he  s ubj e c t  of  r e pr e s s e d me mor y i n  c hi l dhood

s e xua l  a bus e  c a s e s .   Gi ve n t he  de ba t e  a mong ps yc hol ogi s t s  a nd

ps yc hoa na l ys t s  a s  t o  t he  va l i di t y  of  t hi s  t he or y,  we ,  a s  a l r e a dy

not e d,  hol d t ha t  t he  Le gi s l a t ur e - - whi c h ma y ha ve  t he  be ne f i t  of
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t he  t e s t i mony of  va r i ous  e xpe r t s  i n  t he  f i e l d- - i s  t he  a ppr opr i a t e

f or um f or  a ddr e s s i ng t he  que s t i on pr e s e nt e d.   

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Ms .  Hunt e r  a nd he r

s ur e t y.

  _______________________________ 
Hous t on M.  Godda r d,  P. J .  

CONCUR:

_( Se pa r a t e  Conc ur r i ng Opi ni on) _
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


