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I N THE COURT OF APPEALS

BARBARA HOUSLEY,                 ) RHEA CI RCUI T
                                ) C. A.  NO.  03A01- 9509- CV- 00302
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  BUDDY D.  PERRY
                                ) J UDGE 
                                )
                                )
                                )
                                )
                                )
FLOYD EDWARD HOUSLEY,            ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

J .  ARNOLD FI TZGERALD,  Da yt on,  f or  Appe l l a nt .

DAVI D HAI NES ROTROFF,  Cha t t a nooga ,  f or  Appe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .

Thi s  i s  a n a ppe a l  f r om t he  t r i a l  c our t ' s  di vi s i on of  ma r i t a l

pr ope r t y.   Mr .  Hous l e y,  a ppe l l a nt  he r e ,  a r gue s  t ha t  t he  t r i a l  c our t



2

e r r e d i n  a wa r di ng $20, 000 t o  Ba r ba r a  Hous l e y a nd t he  ma r i t a l

r e s i de nc e  t o  Mr .  Hous l e y.   We  a f f i r m t he  j udgme nt  of  t he  t r i a l

c our t .

The s e  pa r t i e s  we r e  ma r r i e d i n  Se pt e mbe r ,  1985,  a nd  we r e

di vor c e d i n  Nove mbe r ,  1994.   The r e  we r e  no c hi l dr e n bor n t o  t he

ma r r i a ge .   Ba r ba r a  Hous l e y f i l e d a  c ompl a i nt  f or  di vor c e  a l l e gi ng

i na ppr opr i a t e  ma r i t a l  c onduc t  or ,  i n  t he  a l t e r na t i ve ,  i r r e c onc i l -

a bl e  di f f e r e nc e s .   Mr .  Hous l e y a ns we r e d t he  c ompl a i nt  a nd t he n

f i l e d a  c ount e r - c ompl a i nt  f or  di vor c e  a l l e gi ng i na ppr opr i a t e

ma r i t a l  c onduc t  on t he  pa r t  of  Ba r ba r a  Hous l e y or ,  i n  t he  a l t e r -

na t i ve ,  c r ue l  a nd i nhuma n t r e a t me nt .   He  a l s o a l l e ge d i r r e c onc i l -

a bl e  di f f e r e nc e s .

Subs e que nt  t o  t he  f i l i ng of  bot h t he  c ompl a i nt  a nd t he

c ount e r - c ompl a i nt ,  Ba r ba r a  Hous l e y move d t he  c our t  f or  l e a ve  t o

f i l e  a  t hi r d- pa r t y  c ompl a i nt .   Thi s  mot i on wa s  gr a nt e d a nd Ba r ba r a

Hous l e y f i l e d a  t hi r d- pa r t y  c ompl a i nt  a ga i ns t  Br oyl e s  a nd El l a  Ma e

Hous l e y ,  pa r e nt s  of  Fl oyd Hous l e y,  a s ki ng t he  c our t  t o  de t e r mi ne

t he  owne r s hi p i nt e r e s t  of  a l l  t he  pa r t i e s  i n  a  pa r c e l  of  l a nd upon

whi c h t he  modul a r  home  be l ongi ng t o  Ba r ba r a  a nd Fl oyd Hous l e y wa s

l oc a t e d.   Br oyl e s  a nd El l a  Ma e  Hous l e y a ns we r e d a l l e gi ng t ha t  t he r e

wa s  no c ont r a c t  f or  t he  s a l e  of  l a nd a s  be t we e n t he s e  pa r t i e s  a nd

a s ki ng  t ha t  Fl oyd be  gi ve n c r e di t  f or  a l l  s ums  pa i d by t he m on t he

home .
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Af t e r  he a r i ng e vi de nc e  f r om a l l  t he  pa r t i e s  a nd La r r y

Cunni ngha m,  a  r e pr e s e nt a t i ve  of  t he  c ompa ny t ha t  f i na nc e d t he

modul a r  home ,  t he  t r i a l  j udge  or de r e d t he  pa r t i e s  di vor c e d;  a wa r de d

e a c h pa r t y  t hos e  pe r s ona l  i t e ms  i n  t he i r  pos s e s s i on a l ong wi t h a ny

i nde bt e dne s s  t he r e on;  a wa r de d Ba r ba r a  Hous l e y $5, 000 t ha t  ha d be e n

he r  s e pa r a t e  pr ope r t y;  f ound t ha t  t he  va l ue  of  t he  home  wa s

$30, 000. 00;  a wa r de d Ba r ba r a  Hous l e y one - ha l f  of  t he  va l ue  of  t he

home  a nd a wa r de d t he  home  t o Fl oyd Hous l e y.   The  j udge  a l s o or de r e d

t ha t  a  l i e n i n  t he  a mount  of  $20, 000. 00 be  pl a c e d a ga i ns t  t he  home ,

t he  out bui l di ngs  a nd a ny i nt e r e s t  Fl oyd Hous l e y mi ght  ha ve  i n  t he

pr ope r t y a ppur t e na nt  t he r e t o,  i n  f a vor  of  Ba r ba r a  Hous l e y t o  s e c ur e

pa yme nt  of  t he  a wa r d t o  Ba r ba r a  Hous l e y.   La s t l y ,  t he  t r i a l  j udge

di s mi s s e d t he  c ompl a i nt  a ga i ns t  Br oyl e s  a nd El l a  Ma e  Hous l e y.

Mr .  Fl oyd Hous l e y ha s  a ppe a l e d r a i s i ng t he  f ol l owi ng i s s ue  f or

our  r e vi e w:  " Whe t he r  or  not  t he  t r i a l  c our t  c ommi t t e d e r r or  i n

gr a nt i ng t he  Pl a i nt i f f / Appe l l e e  j udgme nt  a ga i ns t  t he  De f e n-

da nt / Appe l l a nt ,  f or  t he  s um of  $20, 000. 00 . . .  a nd a wa r di ng t he  1986

Ar t  Cr a f t  Modul a r  Home  t o t he  De f e nda nt / Appe l l a nt  whe n t he  onl y

pr oof  i n  t he  r e c or d wi t h r e ga r d t o  t he  va l ue  of  t he  1986 Ar t  Cr a f t

Modul a r  Home ,  wa s  wor t h $16, 000. 00 . . . ,  a nd t he  pr ope r t y di vi s i on

wa s  ba s e d on one - ha l f  of  t he  va l ue  of  t he  Modul a r  Home ,  pl us

$5, 000. 00 . . .  t ha t  ha d i ni t i a l l y be e n pa i d by t he  Pl a i n-

t i f f / Appe l l e e  a s  a  down pa yme nt  on t he  Modul a r  Home . "
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We  e nt e r  upon our  r e vi e w c ogni z a nt  of  our  dut y pur s ua nt  t o

Rul e  13( d) ,  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .   " Unl e s s

ot he r wi s e  r e qui r e d by s t a t ut e ,  r e vi e w of  f i ndi ngs  of  f a c t  by t he

t r i a l  c our t  i n  c i vi l  a c t i ons  s ha l l  be  de  novo upon t he  r e c or d of

t he  t r i a l  c our t ,  a c c ompa ni e d by a  pr e s umpt i on of  t he  c or r e c t ne s s  of

t he  f i ndi ng,  unl e s s  t he  pr e ponde r a nc e  of  t he  e vi de nc e  i s  ot he r -

wi s e . "

Mr .  Hous l e y doe s  not  t a ke  i s s ue  wi t h t he  $5, 000. 00 a wa r de d t o

Ba r ba r a  Hous l e y.  I t  a ppe a r s  t ha t  t he  onl y i t e m i n c ont e nt i on i s  t he

modul a r  home .   Bot h pa r t i e s  t e s t i f i e d a s  t o  t he  va l ue  of  t he  home .

Mr .  Hous l e y t e s t i f i e d t ha t  t he  home  wa s  wor t h $16, 000. 00.   Ms .

Hous l e y t e s t i f i e d t ha t  t he  home  a nd s ur r oundi ng pr ope r t y we r e  wor t h

be t we e n $45, 000. 00 a nd $47, 000. 00.   She  f ur t he r  t e s t i f i e d t ha t  i n

he r  opi ni on t he  va l ue  of  t he  modul a r  home  a l one  wa s  be t we e n

$30, 000. 00 a nd $35, 000. 00.   The  t r i a l  j udge  f ound t he  va l ue  of  t he

home  s t a ndi ng a l one  t o  be  $30, 000. 00.

We  not e  t ha t  owne r s hi p of  t he  pr ope r t y on whi c h t he  home  wa s

l oc a t e d i s  not  a n i s s ue  he r e .   Thi s  pr ope r t y be l ongs  t o  Br oyl e s

Hous l e y a nd El l a  Ma e  Hous l e y,  Mr .  Hous l e y ' s  pa r e nt s .   I t  a ppe a r s

t ha t  t hi s  f a c t ,  a nd t he  f a c t  t ha t  t he  pa r t i e s  ha d a dde d s ome

i mpr ove me nt s  t o  t he  s ur r oundi ng pr ope r t y t ha t  woul d ma ke  i t

di f f i c ul t  t o  r e c oup t he  va l ue  of  t he  i mpr ove me nt s ,   pe r s ua de d t he

t r i a l  j udge  t o  a wa r d t he  home  t o Mr .  Hous l e y.
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The  t r i a l  c our t  a wa r de d Ba r ba r a  Hous l e y t he  $5, 000. 00 t ha t  s he

ha d gi ve n a s  a  down pa yme nt  on t he  home .   Af t e r  f i ndi ng t he  va l ue

of  t he  home  t o be  $30, 000. 00,  t he  t r i a l  c our t  a wa r de d he r  ha l f  of

t ha t  s um f or  a  t ot a l  a wa r d of  $20, 000. 00.   As  he r e i nbe f or e  not e d,

t he  t r i a l  j udge  i mpos e d a  l i e n a ga i ns t  a ppe l l a nt ' s  pr ope r t y i n  t ha t

a mount  t o  pr ot e c t  t he  a ppe l l e e ' s  j udgme nt .

Mr .  Hous l e y a r gue s  t ha t  t he  home  s houl d ha ve  be e n s ol d

a nd wha t e ve r  a mount  i t  obt a i ne d di vi de d e qua l l y  be t we e n t he

pa r t i e s .   We  c a nnot  a gr e e .

I t  i s  we l l - s e t t l e d l a w i n t hi s  s t a t e  t ha t  t he  t r i a l  c our t  ha s

wi de  di s c r e t i on i n  a dj udi c a t i ng t he  pa r t i e s '  r i ght s  a nd i nt e r e s t s

i n t he  ma r i t a l  e s t a t e ,  a nd t ha t  t he  t r i a l  c our t ' s  f i ndi ngs  a r e

e nt i t l e d t o  gr e a t  we i ght  on a ppe a l .   Se e  e . g. ,  Ba t s on v.  Ba t s on,

769 S. W. 2d 849 ( Te nn.  App.  1988) .   

I t  i s  a l s o we l l  s e t t l e d l a w i n t hi s  s t a t e  t ha t  t he  di vi s i on of

ma r i t a l  pr ope r t y mus t  me r e l y be  a n e qui t a bl e  one  a nd not  ne c e s s a r i -

l y  a n e qua l  di vi s i on.   Se e  T. C. A. § 36- 4- 121 ( c ) .

We  c a nnot  s a y t ha t  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he

t r i a l  c our t ' s  de t e r mi na t i on of  t he  va l ue  of  t he  pr ope r t y or  t he

ma nne r  i n  whi c h t he  di v i s i on  wa s  ma de .   We  f i nd t hi s  i s s ue  t o  be

wi t hout  me r i t .
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La s t l y,  Ba r ba r a  Hous l e y ha s  a s ke d t hi s  c our t  t o  f i nd t ha t  t hi s

i s  a  f r i vol ous  a ppe a l .   We  a r e  not  pe r s ua de d t ha t  s uc h a  f i ndi ng

i s  j us t i f i e d unde r  t he  c i r c ums t a nc e s  of  t he  c a s e .   We ,  t he r e f or e ,

de c l i ne  t o  do s o.

The  t r i a l  c our t  i s  a f f i r me d.   Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt

a nd t hi s  c a us e  i s  r e ma nde d t o t he  t r i a l  c our t  f or  t he  c ol l e c t i on

t he r e of .

                               __________________________________
                               Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

BARBARA HOUSLEY,                 ) RHEA CI RCUI T
                                ) C. A.  NO.  03A01- 9509- CV- 00302
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  BUDDY D.  PERRY
                                ) J UDGE 
                                )
                                )
                                )
                                )
                                )
FLOYD EDWARD HOUSLEY,            ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l a nt    )

 
ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Rhe a  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .   Upon

c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

The  t r i a l  c our t  i s  a f f i r me d.   Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt

a nd t hi s  c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he  c o l l e c t i on

t he r e of .

                                 PER CURI AM


