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SAMUEL L. LEWS, JUDGE
OprPi NI ON

Petitioner/appellant, Ruby Harden by conservator WAnda
Fuzzell (“Ms. Harden”), appealed and asked this court to reverse
the judgnent of the Chancery Court for Davidson County which
affirmed a denial of Medicaid benefits to Ms. Harden for nursing
honme care. Ms. Harden contends that the decision of the
respondent/ appel | ee, Fredi a Wadl ey, Conmm ssioner of the Tennessee
Departnent of Health, Bureau of Medicaid, denying her Medicaid
benefits, is arbitrary and capricious. She al so contends that,
taking the entire record into consideration, there is no

substantial and material evidence in support of the decision.

This <case is before this court pursuant to the
Adm ni strative Procedures Act, Tennessee Code Annotated titl e four,

chapter five.

Hillview Healthcare Center (“Hllview), the nursing
facility in which M. Harden resided, filed a pre-admssion
evaluation (“PAE’) seeking Medicaid coverage for Level 1
Internediate Care Facility (“1CF’) services on behal f of Ms. Harden
as of 1 Cctober 1993. The Conm ssioner denied the request for
Medi cai d coverage on the ground that Ms. Harden did not need daily
inpatient nursing care as required by the Medicaid coverage

requi renents.

Ms. Harden is 87 years old. She was hospitalized after her
nei ghbor found her on her front porch with blurred vision, slurred
speech, and possible dizziness. M. Harden was rel eased fromthe
hospital into the care of Hillview Healthcare Center, a nursing
home i n Col unbi a, Tennessee. Ms. Harden’s treating physician, Dr.

Robert Robi nson, testified that he initially recomrended that M.



Harden enter an I CF mainly because of her confusion and because he

did not think she could get along at hone.

Dr. Robi nson al so testified about Ms. Harden’ s daily needs.
He stated that Ms. Harden did not need the care of |icensed
personnel on a daily basis, but that she woul d need soneone to do
alot for her. He also stated that Ms. Harden needs veni puncture
and thyroid tests done only one tinme per year. Further, Dr.
Robi nson testified that the inpatient nursing care that Ms. Harden
receives at Hillview consists of the admnistration of nedicines
and the taking of vital signs along with periodic assessnents.
According to Dr. Robinson, however, each of these functions can be
performed outside a nursing hone setting. He further testified
that if someone watched Ms. Harden swal | ow her nedi cati on she woul d
not need a |icensed professional to adm ni ster her nedication. He
agreed that a | ay person could nonitor Ms. Harden’s bl ood pressure
to determine if it was too high, check to see if she was alert
every day, and nonitor her nutritional intake. It was his
testinony that M. Harden could get by wth high quality,
nonpr of essi onal care. He did indicate that he doubted whet her M.
Har den coul d recei ve such special attention in a residential hones
for the aged ("RHA’), but admtted that he had very little

know edge about RHA' s

Maur een Bearden, a registered nurse enployed at Hillview,
has hel ped take care of M. Harden since she was admtted. \V/
Bearden testified that the only nursing care Ms. Harden needs is to
hel p her take her nedications. M. Bearden agreed that Ms. Harden
is not taking any type of nedication that a person outside the
nur si ng honme could not admi nister. The only assistance Ms. Harden
requires is in getting a proper dosage of her nedications. She
does not have any problem physically swallow ng her nedication

Ms. Bearden also testified that M. Harden received services
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i ncluding bathing, making sure her [|aboratory work was done,
notifying Ms. Harden’'s physician if the |aboratory work was
abnormal, providing neals to her, encouraging participation in
social activities, and encouraging M. Harden to change her
clothing. Despite receiving these services, Ms. Harden is able to

bat h, feed, and dress hersel f, but she does need rem nding.

Carol Spurgeon, a licensed practical nurse enployed at
Hllview has also helped care for M. Harden. Ms. Spurgeon
testified that she provided services to Ms. Harden such as hel pi ng
her take her nedication, making her bed, doing her I|aundry,
provi ding her neals, and other matters. M. Spurgeon was of the
opi nion that Ms. Harden could not be cared for at an RHA because
she woul d need her bl ood pressure and pul se nonitored. As we have
stated, however, Ms. Harden's treating physician testified that a
| ay person could performthose tasks. M. Spurgeon also testified
t hat she believed Ms. Harden woul d need assi stance in evacuating a
building in the case of an emergency. The record shows, however,
that Mary Mahoney, a regi stered nurse working for the Departnent of
Health, tested Ms. Harden's ability to evacuate in case of an
enmergency and found that Ms. Harden could safely transfer out of
her bed froma |ying position and anbul ate 150 feet in two and one-
hal f m nutes. M. Mahoney testified that, after talking with M.
Har den’ s caretakers and reviewi ng Ms. Harden’s records, she was of
the opinion that Ms. Harden did not require daily inpatient nursing
care, that her nedical condition could be nonitored through

physician’s visits, and that an RHA woul d neet her needs.

Dr. John Core, the Mdicaid Medical Director, did not
exam ne Ms. Harden, but revi ewed her records. Based on his review,
he concluded that Ms. Harden did not require daily inpatient

nur si ng care.



Ms. Harden’s PAE indicates that she is capable of
comuni cating information to others such as the presence of pain
and the need for assistance wth her toilet. She is sonetines
disoriented and has difficulty renenbering; however, she feeds
hersel f wi t hout assi stance, her vision is adequate, and she is able
to go to the bathroomw t hout assi stance. She is capable of using
a wheel chair wi thout assistance and of self-transfer froma bed to

a chair or froma chair to a bed.

Ms. Harden presents two issue. The first is whether the
deni al of benefits was arbitrary and capricious. She argues that
the ALJ shoul d have gi ven deference to the opinions of the treating
physician and the |ICF nurses regarding Harden’s need for daily
i npatient nursing care. She also argues that the ALJ did not
afford proper consideration to the professional opinions and
testimony of Carol Spurgeon, LPN, Tricia Striklan, Activities
Director; Wanda Fuzzell, public guardian and conservator for Ruby
Har den; Arthur Hanmby, District Long Term Care Onbudsman; and the
lay testinony of Mary Atkins. The second issue is whether there
was substantial and nmaterial evidence to support the ALJ's

deci si on.

This court’s scope of review is the same as that of the
chancery court. Estate of Street v. State Bd. of Equalization, 812
S.W2d 583, 585 (Tenn. App. 1990). Tennessee Code Annotated
section 4-5-322(h) governs the chancery court’s review of the AL)' s
determ nati on. In reviewing an admnistrative decision, the

chancery court shall not substitute its judgnment for that of the
agency as to the weight of the evidence on questions of fact.’”
Southern Ry. V. State Bd. of Equalization, 682 S.W2d 196, 199
(Tenn. 1984) (quoting Tenn. Code Ann. 8 4-5-322(h)(5)). W are to

review the factual issues upon the standard of substantial and



mat eri al evidence which is “such rel evant evidence as a reasonabl e
m nd m ght accept as adequate to support a rational concl usion and
such as to furnish a reasonably sound basis for the action under
consi deration.” Pace v. Garbage D sposal Dist., 54 Tenn. App. 263,
267, 390 S. W 2d 461, 463 (1965). This standard generally requires
““sonmething less than a preponderance of the evidence, but nore
than a scintilla or glimer.’” Estate of Street, 812 S W2d at
585-86 (citations omtted). “An arbitrary decisionis one that is
not based on any course of reasoni ng or exercise of judgnent or one
that di sregards the facts or circunstances of the case without sone
basis that would lead a reasonable person to reach the sane

concl usion.” Jackson Mobil ephone Co. v. Tennessee Pub. Serv.

Commin, 876 S.W2d 106, 111 (Tenn. App. 1993)(citations omtted).

The burden was upon Ms. Harden to prove by a preponderance
of the evidence that she needs inpatient nursing honme care daily.
Tenn. Dep’'t of Health and Env’'t Bureau of Medical Care Serv. Div.
O Medicaid, Gen. R 1200-13-1-.10(3)(d)(July 1983)[ hereinafter
Gen. R]. “Inpatient nursing care needed” nmeans “[n]ursing
[s]ervices nust be such that as a practical nmatter they can only be
rendered on an inpatient basis or it is the general nedical
practice that they be rendered only on an inpatient basis.” Gen.
R 1200-13-1-.10(1)(b)(Dec. 1988). W have previously held that an
i ndi vidual does not neet the Medicaid criteria when the
i ndi vidual’s needs can be provided for at a |lower |evel of care

t han nursing hone care on an inpatient basis. Weeler v. Tennessee
Dep’t O Health and Env’'t, App. No. 86-263-11, 1987 W. 5172, at *2

(Tenn. App. 7 Jan. 1987).

Ms. Harden’s treating physician, Dr. Robinson, testified
that the majority of services Ms. Harden requires coul d be provi ded

by an unskilled person and that any additional services could be



provi ded on an outpatient basis. For exanple, a |lay person could
watch Ms. Harden to be sure she swallowed her nedicine and coul d
check her blood pressure and vital signs. Dr. Robinson also
testified that M. Harden could get by wth high quality,
nonpr of essi onal care. In addition, he testified that the nedical
procedur es needed by Ms. Harden, including veni puncture and thyroid
tests are only needed one tinme per year. While Dr. Robinson
i ndicated that he did not think Ms. Harden could get high quality
care in an RHA, he did admt that he was not famliar with RHA
facilities. The testinony of the nurses, who have cared for M.
Harden in the nursing honme, also denobnstrates that she does not

need i npatient care on a daily basis.

It is the contention of M. Harden that the treating
physician rule, which is comonly applied in disability cases,
shoul d apply here. The rule provides that the trier of fact nust
give the treating physician s nedical opinion deference, and if it
is not contradicted, the trier of fact should give it conplete
deference. Wal ker v. Secretary of Health and Hunan Serv., 980 F. 2d
1066, 1070 (6th Cr. 1992). The reason for the rule is that “[t] he
treating physician has had a greater opportunity to exam ne and
observe the patient [and] is generally nore famliar with the
patient’s condition than other physicians.” | d. The ultimte

deci sion of disability, however, rests with the ALJ. Id.

W have found no authority nor have we been cited to any for
the application of this rule to Medicaid PAE's. The application of
the treating physician rule to social security disability cases is
specifically set forth and governed by the statutory and regul atory
schenmes governi ng those cases. Such a provision is absent fromthe
statutes and regul ations governing the issue addressed in this

case.



Moreover, the rule does not lend itself to application in
the instant case. The question of whether a person needs daily
i npati ent care requires an anal ysis of what other types of care are
avai | abl e. This court has held that a person who can get the
necessary care at a lower l|level care facility, such as a group
home, does not neet the Medicaid requirenents. \Weeler, 1987 W

5172, at * 2.

Wil e the treating physician usually is inthe best position
to know what nedical care a patient needs, the treating physician
IS not necessarily in the best position to know where those needs
can best be net and what opportunities for care are available. Dr.

Robi nson’ s testi nony denonstrates this point. Wen asked how nuch

experience he had wwth RHA' s, Dr. Robinson stated as follows: “not
very much. | have a lot with nursing homes. But not very nuch
with residential...very little know edge.” Nur se Spurgeon al so

testified that she did not know anything about RHA's. Wile the
treating physician and the nurses can identify a patient’s nedical
needs, they are not always in the best position to determ ne
whet her a patient can obtain proper care in a setting other than a

nur si ng home.

Even if we were to adopt the treating physician rule in
regard to Medi caid coverage, Ms. Harden woul d not neet the Medicaid
criteria. The testinony of both her treating physician and her
treati ng nurse denonstrates that Ms. Harden does not need i npati ent

nursing care on a daily basis.

The burden of establishing a need for inpatient nursing care
on a daily basis is on Ms. Harden. While the Comm ssioner did not
have the burden of proof, she did denonstrate that M. Harden’s
needs could be taken care of on an outpatient basis. The

Comm ssioner also gave a specific exanple of a facility where it
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was very likely that M. Harden could get all her required

servi ces.

The record shows that an RHA can provi de personal services
such as the foll ow ng:

[ T] hose services that are rendered to resi dents who

need supervision or assistance in activities of

daily living [and] must include protective care of

the residents, responsibility for the safety of the

resident when in the facility, daily awareness by

t he managenent of the resident’s functioning, daily

awareness by the management of the resident’s

whereabouts and the ability and readiness to

intervene if crisis arise.
Rul es of Tenn. Dep’'t of Health and Env't, Standards for Hone for
Aged, R 1200-8-11-.01(9)(March 1992)[ hereafter Honme for Aged R ].
Residents may be assisted with personal care such as bathing
groom ng, and cleaning. Hone for Aged R 1200-8-11-.09(5)(Sept.
1988) . RHA personnel may assist a resident with nedication by
rem ndi ng the resident to take nedications, observing the patient
taking the nedicine, reading |abels, opening bottles, checking
dosages, and reporting any noticeable change in the resident’s
condition to a doctor. Hone for Aged R 1200-8-11-.09(1), (2)(Sept.

1988) .

A resident at an RHA nust be able to evacuate the hone in
the event of an emergency within 13 m nutes. Hone for Aged R
1200- 8-11-.07(1) (March 1992). Wiile the treating physician and
nurses indicated sonme concern with Ms. Harden’s ability to self-
evacuate froma building in case of energency, Ms. Mahoney, a nurse
fromthe Departnent of Heath, tested Ms. Harden and found that she
was able to self-evacuate with no assistance in a tinely fashion.
The PAE application supports Ms. Mahoney’ s findings. Further, none
of the other witness indicated that they had ever tested M.
Harden’s ability to evacuate. There is no RHA rul e requirenent
that a resident be capable of evacuating with no assistance. To

the contrary, the rules specifically state that “[r] esidents may be
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assisted by staff.” Home for Aged R 1200-8-11-.01(13)(March

1992) .

Ms. Harden relies on Denmonbreun v. Departnent O Health
Docket No. 17.01-34-0655J (Tenn. Dep’t of Health 7 March 1994). 1In
Denmonbr eun, however, the Adm nistrative Law Judge relied par-
ticularly on the petitioner’s tendency to becone addicted to pain
killers, her history of frequent anxiety attacks and conpl aints,
and her tendency to wail, scream and upset her neighbors in
finding that she met her burden of proof. | d. There is no
evidence in the instant case which brings Ms. Harden within the

situation described i n Denonbr eun.

The evidence presented by both M. Harden and the
Commi ssi oner indicate that Ms. Harden does not require inpatient
nursing services on a daily basis. The record supports the
Chancel lor’s affirmation of the ALJ' s decision to deny Ms. Harden’'s

claim It is not arbitrary and capri ci ous.

Ms. Harden next insists that the Comm ssioner did not afford
proper wei ght to her renaining witnesses and that he ignored their
t esti nony. Qur review of the record does not support her
Insistence. Only two of the witnesses identified by M. Harden
have a nedi cal background: Carol Spurgeon, one of the nurses who
cared for M. Harden at the nursing honme and the activities
director, who once worked as a certified nurses technician. The
others included the neighbor who found Ms. Harden on her front
porch, M. Harden’s public guardian, and the District Long Care
Onbudsman.  Qur review of the record does not support Ms. Harden’s
contention that the Conmm ssioner ignored the testinony of these
wi t nesses. The findings of fact contain several facts testifiedto

by those w tnesses such as M. Harden’s dizziness, occasional
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confusion, and the manner in which RHA's supervi se nedi cati on.

This court cannot substitute its judgnent as to the wei ght
to be given evi dence when determ ni ng questions of fact for that of
the ALJ. The record shows that the activities director, the public
guardi an, and Ms. Harden’s neighbor primarily testified as to Ms.
Harden’s occasional dizziness and poor nenory. The ALJ
specifically noted these conditions in his finding of fact. The
public guardian and the Onbudsman offered testinony regarding the
operations of RHA's. Wil e the Orbudsman offered his opinion that
Ms. Harden could not be appropriately cared for in an RHA other
facts in the record contradicted his testinony. The PAE con-
tradicted his concerns regarding Ms. Harden’s ability to transfer
herself from her bed to her wheelchair in the event of an
energency. The Onbudsman also testified that Ms. Harden needed
professional care despite M. Harden's treating physician's
testinmony to the contrary. The Onbudsman is not a physician and
the record does not show that he had any nedical training.
Finally, Ms. Spurgeon testified that the primary reason she thought
an RHA woul d not be acceptabl e was that Ms. Harden needed her bl ood
pressure nonitored. However, Ms. Harden's treating physician

testified that a |ay person could performthat task.

Ms. Harden cites Gartmann v. Secretary of U'S. Dep't of
Heal th and Human Serv., 633 F. Supp. 671 (E.D.N. Y. 1986), in support
of her contention that the ALJ gave too nuch weight to the
departnment’s nedical director. In Gartmann, the ALJ relied al nost
entirely on the testinony of a nedical advisor who never exam ned
or treated the patient and who failed to nention the di agnosis and
certifications of the need for skilled care nade by the treating
physi ci an. ld. at 678-80. Gartmann is inapposite to this case

because it applied to the treating physician rule which is not
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applicable in the instant case. See id. at 680. Further, the ALJ
in this case gave little, if any, weight to the testinony of the
Department of Health's medical director. In fact, the ALJ nmde
only one reference to the nmedical director’s extensive testinony.
Ms. Harden has failed to denonstrate that the ALJ acted arbitrarily
or capriciously or that it inproperly gave too nuch weight to the

Department of Health’s wi tnesses.

Qur review of the record shows the ALJ properly consi dered
and wei ghted the testinony of fered by the nonnedi cal w tnesses. W
cannot substitute our judgnent as to the weight given that
t esti nony. Qur review of the record show that substantial and
mat eri al evi dence supports the deni al of Medi caid coverage and t hat

the deci sion was not arbitrary and capri ci ous.

The judgnent of the <chancellor in affirmng the
Comm ssioner’s denial of Medicaid benefits is affirnmed, and the
costs on appeal are assessed to the petitioner/appellant. The
cause is remanded to the chancery court for any further necessary

pr oceedi ngs.

SAMUEL L. LEWS, JUDGE

CONCUR:

HENRY F. TCDD, P.J., MS.

BEN H CANTRELL, JUDGE
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