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The  di s put e  i n  t hi s  c a s e  i s  whe t he r  a n uns e c ur e d de bt  owe d by

t he  de c e de nt  t o  t he  Uni t e d St a t e s  I nt e r na l  Re ve nue  Se r vi c e  f or

i nc ome  t a xe s  t a ke s  pr e c e de nc e  ove r  t he  s ur vi vi ng s pous e ' s  e l e c t i ve

s ha r e  of  t he  de c e de nt ' s  e s t a t e  t o  whi c h s he  woul d ot he r wi s e  be

e nt i t l e d unde r  t he  pr ovi s i ons  of  T. C. A.  §  31- 4- 101.   The  t r i a l

c our t  he l d t ha t  t he  s ur vi vi ng s pous e ' s  e l e c t i ve  s ha r e  s houl d be

pa i d pr i or  t o  uns e c ur e d de bt s  of  t he  de c e de nt  i nc l udi ng t he  c l a i m

of  t he  I . R. S.  f or  i nc ome  t a xe s .   We  a f f i r m t he  j udgme nt  of  t he

t r i a l  c our t .

We  f i nd i t  unne c e s s a r y t o  r e c i t e  t he  pr oc e dur a l  hi s t or y of

t hi s  c a s e .   The r e  a r e  no f a c t s  i n  di s put e .   Thi s  a ppe a l  i nvol ve s

onl y a  ma t t e r  of  c ons t r uc t i on of  f e de r a l  a nd s t a t e  s t a t ut e s  a s  t he y

r e l a t e  t o  one  a not he r  a nd a s  a ppl i e d t o  t he  f a c t s  a nd c i r c ums t a nc e s

of  t hi s  c a s e .

FACTS

Pa ul  F.  Gr a y,  J r . ,  d i e d on Fe br ua r y 3,  1989.   On De c e mbe r  31,

1990,  hi s  s ur vi vi ng s pous e ,  Ta mme l a  Gr a y,  f i l e d a  pe t i t i on f or  a n

e l e c t i ve  s ha r e  of  t he  e s t a t e  pur s ua nt  t o  t he  pr ovi s i ons  of  T. C. A.

§ 31- 4- 101.   The  e s t a t e  i s  i ns ol ve nt  a nd i t  i s  not  di s put e d t ha t

t he r e  a r e  i ns uf f i c i e nt  f unds  t o  pa y t he  s pous e ' s  e l e c t i ve  s ha r e  a nd

t he  de bt  owe d by t he  de c e de nt  t o  t he  I . R. S.  f or  i nc ome  t a x,

pe na l t i e s  a nd i nt e r e s t .   The  i nc ome  t a x l i a bi l i t i e s  a r os e  a s  a

r e s ul t  of  a n I . R. S.  a udi t  of  j oi nt  t a x r e t ur ns  f i l e d by t he

de c e de nt  a nd hi s  f or me r  wi f e  f or  1985 a nd 1986 a nd f or  s e pa r a t e  t a x



3

r e t ur ns  f i l e d by t he  e s t a t e  of  t he  de c e de nt  f or  1987,  1988 a nd

1989.   The  i nc ome  t a x a s s e s s me nt s  we r e  ma de  i n  1992.

The  I . R. S.  c onc e de s  t ha t  t he  c l a i ms  f or  t a xe s ,  pe na l t i e s  a nd

i nt e r e s t  a r e  uns e c ur e d but  a s s e r t s  t ha t  de bt s  t o  t he  Uni t e d St a t e s

t a ke  pr e c e de nc e  ove r  t he  e l e c t i ve  s ha r e  by vi r t ue  of  t he  pr ovi s i ons

of  31 U. S. C.  §  3713,  The  Fe de r a l  I ns ol ve nc y St a t ut e .   The  I . R. S.

f ur t he r  c onc e de s  t ha t  t he  s ur vi vi ng s pous e ' s  one  ye a r  s uppor t  a nd

a dmi ni s t r a t i on e xpe ns e s  ha ve  pr i or i t y  ove r  t he  t a x c l a i m.  I t  a r gue s

t ha t  unl i ke  t he  one  ye a r ' s  s uppor t ,  unde r  e xi s t i ng Te nne s s e e  l a w,

t he  e l e c t i ve  s ha r e  i s  c ons i de r e d a  pa r t  of  t he  e s t a t e  a nd not  t he

a bs ol ut e  pr ope r t y of  t he  s ur vi vi ng s pous e .    On t he  ot he r  ha nd,  t he

a dmi ni s t r a t or  of  t he  e s t a t e  a s s e r t s  t ha t  by vi r t ue  of  T. C. A.  §  31-

4- 101,  t he  e l e c t i ve  s ha r e  i s  e xe mpt  f r om a l l  uns e c ur e d de bt s  of  t he

de c e de nt .   He  c ont e nds  t ha t  t he  e l e c t i ve  s ha r e ,  i n  a ny e ve nt ,  i s

not  a  de bt  of  t he  de c e de nt  but  r a t he r  a  s t a t ut or y c ha r ge  a ga i ns t

t he  e s t a t e  a nd s houl d be  t r e a t e d i n  t he  s a me  ma nne r  a s  t he  one

ye a r ’ s  s uppor t  i ns of a r  a s  The  Fe de r a l  I ns ol ve nc y St a t ut e  i s

c onc e r ne d.   I n  s uppor t  of  hi s  pos i t i on  he  a r gue s  t ha t ,  l i ke  our

f or me r  pr ovi s i on f or  dowe r ,  t he  e l e c t i ve  s ha r e  c a n ne i t he r  be

de f e a t e d nor  de s t r oye d by t he  de c e de nt .

APPLI CABLE STATUTES

The  Fe de r a l  I ns ol ve nc y St a t ut e  pr ovi de s  i n  pe r t i ne nt  pa r t  a s

f ol l ows :
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( a ) ( 1)  A c l a i m of  t he  Uni t e d St a t e s  Gove r nme nt  s ha l l
be  pa i d f i r s t  whe n))

( A)  a  pe r s on i nde bt e d t o  t he  Gove r nme nt  i s  i ns ol ve nt
a nd))

( i )  t he  de bt or  wi t hout  e nough pr ope r t y t o  pa y a l l
de bt s  ma ke s  a  vol unt a r y a s s i gnme nt  of  pr ope r t y;

( i i )  pr ope r t y of  t he  de bt or ,  i f  a bs e nt ,  i s  a t t a c he d;
or

( i i i )  a n a c t  of  ba nkr upt c y i s  c ommi t t e d;  or

( B)  t he  e s t a t e  of  a  de c e a s e d  de bt or ,  i n  t he  c us t ody
of  t he  e xe c ut or  or  a dmi ni s t r a t or ,  i s  not  e nough t o  pa y
a l l  de bt s  of  t he  de bt or .   ( Empha s i s  a dde d) .

( 2)  Thi s  s ubs e c t i on doe s  not  a ppl y t o  a  c a s e  unde r
t i t l e  11 [ 11 USCS §§101 e t  s e q. ] .

( b)  A r e pr e s e nt a t i ve  of  a  pe r s on or  a n e s t a t e
( e xc e pt  a  t r us t e e  a c t i ng unde r  t i t l e  11 [ 11 USCS §§101 e t
s e q. ] )  pa yi ng a ny pa r t  of  a  de bt  of  t he  pe r s on or  e s t a t e
be f or e  pa yi ng a  c l a i m of  t he  Gove r nme nt  i s  l i a bl e  t o  t he
e xt e nt  of  t he  pa yme nt  f or  unpa i d c l a i ms  of  t he  Gove r n-
me nt .

T. C. A.  §  30- 2- 102 pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

30- 2- 102.  Ye a r ' s  s uppor t  a l l owa nc e .  — ( a )   I n  a ddi t i on t o
t he  r i ght  t o  home s t e a d,  a n e l e c t i ve  s ha r e  unde r  t i t l e  31,
c ha pt e r  4 ,  a nd e xe mpt  pr ope r t y,  t he  s ur vi vi ng s pous e  of  a n
i nt e s t a t e ,  or  a  s ur vi vi ng s pous e  who e l e c t s  t o  t a ke  a ga i ns t  a
de c e de nt ' s  wi l l ,  i s  e nt i t l e d t o a  r e a s ona bl e  a l l owa nc e  i n
mone y out  of  t he  e s t a t e  f or  s uc h s ur vi vi ng s pous e ' s  ma i nt e -
na nc e  dur i ng t he  pe r i od of  one  ( 1)  ye a r  a f t e r  t he  de a t h of  t he
s pous e ,  a c c or di ng t o  s uc h s ur vi vi ng s pous e ' s  pr e vi ous  s t a nda r d
of  l i vi ng,  t a ki ng i nt o a c c ount  t he  c ondi t i on of  t he  e s t a t e  of
t he  de c e a s e d s pous e .  The  c our t  ma y c ons i de r  t he  t ot a l i t y  of
t he  c i r c ums t a nc e s  i n  f i xi ng t he  a l l owa nc e  a ut hor i z e d by t hi s
s e c t i on,  i nc l udi ng a s s e t s  whi c h ma y ha ve  pa s s e d t o  t he  s pous e
out s i de  pr oba t e .
 

( b)   The  a l l owa nc e  s o or de r e d s ha l l  be  ma de  pa ya bl e  t o
t he  s ur vi vi ng s pous e ,  unl e s s  t he  c our t  f i nds  t ha t  i t  woul d be
j us t  a nd e qui t a bl e  t o  ma ke  a  di vi s i on of  i t  be t we e n t he
unma r r i e d mi nor  c hi l dr e n.  I f  t he r e  i s  no s ur vi vi ng s pous e ,  t he
a l l owa nc e  s ha l l  be  ma de  t o  t he  unma r r i e d mi nor  c hi l dr e n.  
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( c )   . . .
 

( d)   The  a l l owa nc e  a ut hor i z e d by t hi s  l a w i s  t he  a bs ol ut e
pr ope r t y of  t he  s ur vi vi ng s pous e  f or  s uc h us e s  a nd s ha l l  be
e xe mpt  f r om a l l  c l a i ms  a nd s ha l l  not  be  t a ke n i nt o t he  a c c ount
of  t he  a dmi ni s t r a t i on of  t he  e s t a t e  of  t he  i nt e s t a t e  or  s e i z e d
upon a ny pr e c e pt  or  e xe c ut i on.

( e ) . . .
 

( f ) . . .  

T. C. A.  §  31- 4- 101 pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

31- 4- 101.  Ri ght  t o  e l e c t i ve  s ha r e .  — ( a )   A de c e de nt ' s
s ur vi vi ng s pous e  ha s  t he  r i ght  t o  e l e c t  t o  t a ke  a n e l e c t i ve
s ha r e .  The  e l e c t i ve  s ha r e  i s  one  t hi r d ( 1/ 3)  of  t he  de c e de nt ' s
ne t  e s t a t e  a s  de f i ne d i n  s ubs e c t i on ( b) .  The  r i ght  t o  e l e c t  a n
e l e c t i ve  s ha r e  i s  a va i l a bl e  t o  t he  s ur vi vi ng s pous e  of  a n
i nt e s t a t e  de c e de nt  a nd a  t e s t a t e  de c e de nt  i f  t he  s ur vi vi ng
s pous e  e l e c t s  a ga i ns t  t he  de c e de nt ' s  wi l l .  Whe n t he  e l e c t i ve
s ha r e  i s  de t e r mi ne d,  i t  i s  e xe mpt  f r om t he  uns e c ur e d de bt s  of
t he  de c e de nt  i nc ur r e d af t e r  Apr i l  1 ,  1977.  I n  de t e r mi ni ng t he
e l e c t i ve  s ha r e ,  i t  i s  not  r e duc e d by a ny e s t a t e  or  i nhe r i t a nc e
t a xe s .   ( Empha s i s  a dde d) .

( b)   The  ne t  e s t a t e  i nc l ude s  a l l  of  t he  de c e de nt ' s  r e a l
a nd pe r s ona l  pr ope r t y s ubj e c t  t o  di s pos i t i on unde r  t he  t e r ms
of  t he  de c e de nt ' s  wi l l  or  t he  l a ws  of  i nt e s t a t e  s uc c e s s i on
r e duc e d by f une r a l  a nd a dmi ni s t r a t i on e xpe ns e s ,  home s t e a d,
e xe mpt i ons  a nd ye a r ' s  s uppor t .

DI SCUSSI ON

Upon c ons i de r a t i on,  t he  f i r s t  i mpul s e  i s  t o  i mme di a t e l y

c onc l ude  t ha t  The  Fe de r a l  I ns ol ve nc y St a t ut e  a ppl i e s  t o  t he  f a c t s

a t  ha nd unde r  t he  Supr e ma c y Cl a us e  of  t he  Uni t e d St a t e s  Cons t i t u-



1Article 6, paragraph 2 of the constitution of the United States provides:

[2]  This constitution, and the laws of the United States which shall be made
in pursuance thereof; and all treaties made, or which shall be made, under the
authority of the United States, shall be the supreme law of the land; and the judges
in every state shall be bound thereby, any thing in the Constitution or laws of any
state to the contrary notwithstanding.
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t i on. 1  I mpul s i ve  c onc l us i ons ,  howe ve r ,  a r e  ma ny t i me s  i na c c ur a t e

whe n s ubj e c t e d t o  a  c l os e r  s c r ut i ny a nd i n  di f f e r i ng c ont e xt s .

The  i s s ue  t o  be  de c i de d he r e  ha s  be e n we l l  a nd me t i c ul ous l y

br i e f e d by t he  t wo oppos i ng s i de s .  Ne i t he r ,  howe ve r ,  ha ve  c a l l e d

our  a t t e nt i on t o  a ny r e c e nt ,  di r e c t ,  a nd c ont r ol l i ng a ut hor i t y

pr e c i s e l y i n poi nt .   The r e f or e ,  i n  de c i di ng t hi s  i s s ue ,  we  wi l l

di r e c t  our  a t t e nt i on t o t he  i nt e r pr e t a t i on of  t he  s t a t ut e s  i n pa r i

ma t e r i a  us i ng t r a di t i ona l  r ul e s  of  c ons t r uc t i on,  ol de r  c a s e s  a nd

c a s e s  i n  whi c h i s s ue s  s i mi l a r  t o  t he  i s s ue  he r e  ha s  be e n de c i de d.

The r e  i s  no r e a l  di s t i nc t i on be t we e n t he  c a nons  of  s t a t ut or y

c ons t r uc t i on i n  t he  f e de r a l  c our t s  a nd t he  c a nons  of  s t a t ut or y

c ons t r uc t i on a s  a ppl i e d i n t hi s  j ur i s di c t i on.   I n  c ons t r ui ng a ny

s t a t ut e ,  c our t s  a r e  a l wa ys  pr i ma r i l y  i nt e r e s t e d i n t he  i nt e nt i on of

t he  l e gi s l a t i ve  body whi c h pa s s e d i t .   Thi s  i s  t he  f unda me nt a l  r ul e

t o be  a ppl i e d i n  c ons t r ui ng a ny s t a t ut e  whe t he r  i t s  wor ds  a r e  c l e a r

or  not .   St a t e  of  Ma i ne  v.  Uni t e d St a t e s ,  134 F. 2d 574 ( 1943) .

The   Supr e me  Cour t  c l e a r l y s t a t e d t he  r ul e  i n t he
c a s e  r e l i e d upon by c ouns e l  f or  t he  a ppe l l a nt ,  ( Ca mi ne t t i
v .  Uni t e d St a t e s ,  242 U. S.  470,  490,  37 S. Ct .  192,   196,
61 L. Ed.  442,   . . .  )  a s  f ol l ows :  ' *  *  *  whe n wor ds  a r e
f r e e  f r om doubt  t he y mus t  be  t a ke n a s  t he  f i na l  e xpr e s -
s i on of  t he  l e gi s l a t i ve  i nt e nt ,  a nd a r e  not  t o  be  a dde d
t o or  s ubt r a c t e d f r om by c ons i de r a t i ons  dr a wn f r om t i t l e s
or  de s i gna t i ng na me s  or  r e por t s  a c c ompa nyi ng t he i r
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i nt r oduc t i on,  or  f r om a ny e xt r a ne ous  s our c e .   I n  ot he r
wor ds ,  t he  l a ngua ge  be i ng pl a i n,  a nd not  l e a di ng t o
a bs ur d or  whol l y i mpr a c t i c a bl e  c ons e que nc e s ,  i t  i s  t he
s ol e  e vi de nc e  of  t he  ul t i ma t e  l e gi s l a t i ve  i nt e nt . '

St a t e  of  Ma i ne  v.  Uni t e d St a t e s ,  s upr a .

Whe n t he  l e gi s l a t i ve  i nt e nt  ha s  be e n e xpr e s s e d i n
pl a i n a nd una mbi guous  wor ds ,  i t  i s  t he  dut y of  t he  c our t s
t o a ppl y a nd e nf or c e  a  s t a t ut e  a s  wr i t t e n.   The r e  i s  t he n
no r oom f or  c ons t r uc t i on.

Me a d Cor por a t i on v.  Commi s s i one r  of  I nt e r na l  Re ve nue ,  116 F. 2d 187,
( 1940) .  

    Le gi s l a t i ve  i nt e nt  or  pur pos e  i s  t o  be  a s c e r t a i ne d pr i ma r i l y

f r om t he  na t ur a l  a nd or di na r y me a ni ng of  t he  l a ngua ge  us e d,  whe n

r e a d i n  t he  c ont e xt  of  t he  e nt i r e  s t a t ut e ,  a nd wi t hout  a ny f or c e d

or  s ubt l e  c ons t r uc t i on t o  l i mi t  or  e xt e nd t he  i mpor t  of  t he

l a ngua ge .  Wor r a l l  v .  Kr oge r  Compa ny,  545 S. W. 2d 736,  738 ( Te nn.

1977) ;  s e e  Ci t y of  Le noi r  v .  St a t e  e x r e l .  Ci t y  of  Loudon,  571

S. W. 2d 297,  299 ( Te nn.  1978) .

Unde r  t he  a bove  r ul e s  of  s t a t ut or y c ons t r uc t i on,  we  mus t  l ook

t o The  Fe de r a l  I ns ol ve nc y St a t ut e  a nd de t e r mi ne  whe t he r  t he

l e gi s l a t i ve  i nt e nt  ha s  be e n e xpr e s s e d i n  pl a i n a nd una mbi guous

wor ds .   We  c onc l ude  t ha t  i t  ha s .   We  f ur t he r  c onc l ude  t ha t  t he

e na c t me nt  a ppl i e s  e xpr e s s l y t o  a l l  de bt s  of  t he  de bt or ,  not hi ng

mor e .   The  de bt or  i n  t hi s  c a s e  wa s  Pa ul  F.  Gr a y,  J r . ,  de c e a s e d .

The  e l e c t i ve  s ha r e  t o  whi c h t he  s ur vi vi ng s pous e  i s  e nt i t l e d wa s

not ,  i s  not  a nd c oul d not  ha ve  be e n a  de bt  of  t he  de c e de nt .   At  no

t i me  dur i ng hi s  l i f e t i me  di d t he  de c e de nt  owe  one - t hi r d of  hi s

e s t a t e  t o  hi s  s pous e .   The  r i gh t  t o  ma ke  a  c l a i m f or  a n e l e c t i ve
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s ha r e  di d not  ve s t  i n  t he  s ur vi vi ng s pous e  nor  c ome  i nt o e xi s t e nc e

unt i l  a f t e r  t he  de a t h of  t he  de c e de nt .   He nc e ,  we  a r e  c ompe l l e d t o

r e a c h t he  c onc l us i on t ha t  t he  e l e c t i ve  s ha r e  i s  not  a  de bt  of  t he

de bt or ,  Pa ul  F.  Gr a y,  J r .   To c onc l ude  ot he r wi s e ,  woul d c ont r a ve ne

t he  c a nons  of  s t a t ut or y c ons t r uc t i on s e t  out  e a r l i e r  a nd upon whi c h

we  now r e l y.

We  f ur t he r  c onc l ude  t ha t  t he  e l e c t i ve  s ha r e  i s  not  a  de bt  of

t he  e s t a t e .  Unde r  t he  de s i gn of  t he  i nt e s t a c y l a ws  i n t hi s

j ur i s di c t i on t he  e l e c t i ve  s ha r e  i s  a  s t a t ut or y c ha r ge  a ga i ns t  t he

e s t a t e  a nd i s  not  a va i l a bl e  a s  a n a s s e t  f r om whi c h uns e c ur e d de bt s

of  a ny c r e di t or s  c a n be  s a t i s f i e d a bs e nt  t he  a ppl i c a t i on of  The

Fe de r a l  I ns ol ve nc y St a t ut e .

Unde r  t he  St a t e ' s  pl a n,  t he  s ur vi vi ng s pous e  i s  a bs ol ut e l y

e nt i t l e d ( a s  a ga i ns t  uns e c ur e d de bt s ) ,  t o  home s t e a d,  t he  e l e c t i ve

s ha r e ,  t he  e xe mpt  pr ope r t y,  a nd a  ye a r ' s  s uppor t  a l l owa nc e .   The

onl y s i gni f i c a nt  di f f e r e nc e  be t we e n t he  e nt i t l e me nt s  of  t he s e

a l l owa nc e s  i s  t ha t  t he  e l e c t i ve  s ha r e  i s  c a l c ul a t e d us i ng t he  " n e t

e s t a t e "  a s  he r e i na bove  de f i ne d.   We  do not  c ons i de r  t hi s  t o  be  a

di s t i nc t i on whi c h woul d r e qui r e  a  di f f e r e nt  c ons t r uc t i on of  The

Fe de r a l  I ns ol ve nc y St a t ut e  t ha n t ha t  a ppl i e d t o  t he  r e ma i ni ng

e nt i t l e me nt s .  I n J e s s i e  Smi t h,  Exe c ut r i x  of  t he  Es t a t e  of  Loui s

Smi t h v.  Commi s s i one r  of  I nt e r na l  Re ve nue . ,  24 B. T. A.  807 ( 1931)

t he  c our t  wa s  c a l l e d upon t o  i nt e r pr e t  The  Fe de r a l  I ns ol ve nc y

St a t ut e  unde r  s l i ght l y  di f f e r e nt  c i r c ums t a nc e s .   I n Smi t h t he  c our t

wa s  de a l i ng wi t h a n a c t i on a ga i ns t  a n e xe c ut r i x t o e s t a bl i s h
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pe r s ona l  l i a bi l i t y a ga i ns t  he r  f or  pa yi ng c e r t a i n c l a i ms  i n

c ont r a ve nt i on of  wha t  i s  now s ubs e c t i on 2( b)  of  The  Fe de r a l

I ns ol ve nc y St a t ut e .   I n  de c l i ni ng t o  f i nd t he  e xe c ut r i x  pe r s ona l l y

l i a bl e ,  t he  c our t  s t a t e d:  

The  pr i or i t y  of  Fe de r a l  t a xe s  gi ve n by s t a t ut e ,
s e c t i on 3466,  R. S.  ( s e e  Pr i c e   v .  Uni t e d St a t e s ,  269 U. S.
492)  i n  a ny e ve nt ,  i s  ove r  de bt s ,  not  pa yme nt s   r e qui r e d
by l a w t o be  ma de  t o  a  wi dow a s  he r  s t a t ut or y a l l owa nc e
out  of  t he   e s t a t e  of  he r  de c e a s e d hus ba nd.  Suc h s t a t u-
t or y a l l owa nc e  i s  not  a  de bt  a nd t he  pa yme nt  t he r e of
t he r e f or e  i s  not  a  pa yme nt  of  a  de bt .   Unde r  t he  I l l i noi s
l a w t hi s  t a ke s  pr i or i t y  ove r  a l l  de bt s  e xc e pt  f une r a l
e xpe ns e s .   Se e  pa r .  75,  c h.   3 ,  Ca l l a gha n ' s  I l l i noi s
St a t ut e s  Annot a t e d,  vol .  1 ,  p .  410.   The  pr i or i t y of   t he
Uni t e d St a t e s  on a c c ount  of  t a xe s  e xt e nds  t o  a ny a s s e t s
or  f unds  a va i l a bl e  f or  t he  pa yme nt  of  de bt s .   Uni t e d
St a t e s  v .  J ohns t on,  5  Fe d. ( 2d)  951.  The  wi dow' s  a l l owa nc e
not  be i ng a va i l a bl e  f or  t he  pa yme nt  of  de bt s ,  we  do not
t hi nk t he  Gove r nme nt ' s  c l a i m f or  t a xe s  ha s  pr i or i t y  ove r
i t .   

We  f i nd no me a ni ngf ul ,  di s t i ngui s hi ng f e a t ur e s  be t we e n our

s t a t ut or y s c he me  a nd t ha t  of  I l l i noi s  whi c h wa s  unde r  c ons i de r a t i on

i n Smi t h.   The  a ppe l l a nt  a r gue s  ot he r wi s e .  The  a r gume nt  i s  pr e mi s e d

upon t he  a s s e r t i on t ha t  s i nc e  t he  e l e c t i ve  s ha r e  i s  not  s ubj e c t  t o

s e c ur e d a nd uns e c ur e d de bt s  of  t he  de c e de nt  i nc ur r e d a f t e r  Apr i l  1 ,

1977,  but  i s  s ubj e c t  t o  de bt s  i nc ur r e d be f or e  t ha t  da t e ,  t he

e l e c t i ve  s ha r e ,  unl i ke  t he  ye a r ’ s  s uppor t ,  i s  a  pa r t  of  t he

a dmi ni s t e r e d e s t a t e  a nd i s  a  r i ght  of  i nhe r i t a nc e  r a t he r  t ha n a n

i nt e r e s t  t ha t  pa s s e s  di r e c t l y t o t he  wi dow.   Thi s  a r gume nt  i s  not

pe r s ua s i ve .   We  not e  t ha t  T. C. A.  §  31- 4- 101 wa s  e na c t e d by  t he

l e gi s l a t ur e  by t he  Publ i c  Ac t s  of  1977,  c h 25,  §  4 .   We  poi nt  out

t ha t  c r e di t or s  ha d a  ve s t e d r i ght  t o  l ook t o  t he  de c e de nt ’ s  e s t a t e

f or  s a t i s f a c t i on of  c l a i ms  a ga i ns t  t he  e s t a t e  pr i or  t o t he  pa s s a ge
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of  t he  a c t .   Any a c t  on t he  pa r t  of  t he  l e gi s l a t ur e  whi c h woul d

e f f e c t i ve l y de s t r oy a  ve s t e d r i ght  t o  c ol l e c t  a  de bt  woul d,  unde r

mos t  c i r c ums t a nc e s ,  r un a f oul  of  Ar t i c l e  1 ,  Se c t i on 10 of  t he

Cons t i t ut i on of  t he  Uni t e d St a t e s ,  whi c h pr ohi bi t s  t he  s t a t e s  f r om

pa s s i ng a ny  l a w whi c h i mpa i r s  t he  obl i ga t i on of  c ont r a c t s .

Fur t he r ,  t he  de s t r uc t i on of  a  ve s t e d r i ght  by t he  l e gi s l a t ur e  woul d

of f e nd Ar t i c l e  11,  Se c t i on 2 of  t he  Cons t i t ut i on of  Te nne s s e e  whi c h

pr ovi de s :

Se c .  2 .   No i mpai r me nt  of  r i ght s .  — Not hi ng c on-
t a i ne d i n t hi s  c ons t i t ut i on s ha l l  i mpa i r  t he  va l i di t y of
a ny de bt s  or  c ont r a c t s ,  or  a f f e c t  a ny r i ght s  of  pr ope r t y
or  a ny s ui t s  a c t i ons ,  r i ght s  of  a c t i on or  ot he r  pr oc e e d-
i ngs  i n  Cour t s  of  J us t i c e .

I t  f ol l ows ,  t he r e f or e ,  t ha t  i f  we  s houl d a c c e pt  t he  a r gume nt

a dva nc e d by t he  a ppe l l a nt ,  t he r e  c oul d ne ve r  be  a  s t a t ut e  e na c t e d

whi c h woul d a l l ow a n e l e c t i ve  s ha r e  of  a  de c e de nt ’ s  e s t a t e  t o  pa s s

t o a  s ur vi vi ng s pous e  f r e e  f r om t he  de bt s  of  t he  de c e de nt  be c a us e

of  The  Fe de r a l  I nvol ve nc y St a t ut e .   A l e gi s l a t i ve  a c t  f r e e i ng t he

s ur vi vi ng s pous e ’ s  e l e c t i ve  s ha r e  f r om uns e c ur e d de bt s  mus t  be

pr os pe c t i ve  onl y t o  a voi d of f e ndi ng e i t he r  t he  U. S.  Cons t i t ut i on or

t he  Cons t i t ut i on of  Te nne s s e e .   We  f i nd no me r i t  i n t hi s  a r gume nt .

We  f i nd Smi t h t o  be  c ompe l l i ngl y pe r s ua s i ve  unde r  t he  f a c t s

a nd c i r c ums t a nc e s  of  t hi s  c a s e  a bs e nt  a  mor e  r e c e nt  c a s e  by  a

s upe r i or  t r i buna l  hol di ng t o  t he  c ont r a r y.   We  ha ve  f ound none .

Ra t he r ,  we  ha ve  f ound s uppor t  i n  mor e  r e c e nt  c a s e s .   I n  Sc hwa r t z

a nd Es t a t e  of  Ma x L.  Ra s ki n,  De c e a s e d v.  Commi s s i one r  of  I nt e r na l
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Re ve nue  Se r vi c e ,  560 F. 2d 311 ( 8t h Ci r .  1977) ,  i n  f oot not e  7 ,  we

f i nd t he  f ol l owi ng:

The  Ta x Cour t  r e c ogni z e d t ha t  wi dow' s  a nd f a mi l y ' s
a l l owa nc e s  pe r mi t t e d by a  s t a t e  pr oba t e  c our t  a r e  not
" de bt s "  wi t hi n §§ 3466 a nd 3467.   Se e  Gr a c e  Mc Kni ght ,  15
T. C.  730 ( 1950) ;  J e s s i e  Smi t h,  Exe c ut r i x,  24 B. T. A.  807
( 1931) ;  Fe r gus on,  s upr a  a t  25  N. Y. U.  I ns t .  on Fe d. Ta x.
1203- 1204.   Thus ,  t he  Ta x Cour t  c or r e c t l y  he l d t ha t  t he
Uni t e d St a t e s  di d not  ha ve  pr i or i t y  ove r  t he  $25, 000 pa i d
by  t he  e xe c ut or s  t o  Fl or e nc e  Me l ma n a s  a  f a mi l y a l l ow-
a nc e .  . . .

The  a ppe l l a nt  ha s  c a l l e d our  a t t e nt i on t o  s e ve r a l  c a s e s  f r om

t he  Uni t e d St a t e s  Supr e me  Cour t ,  va r i ous  Fe de r a l  Ci r c ui t  Cour t s  a nd

va r i ous  ot he r  c our t s  f or  t he  pr opos i t i on t ha t  The  Fe de r a l  I ns ol -

ve nc y St a t ut e  pr e va i l s  ove r  s t a t e  l a w a nd whe r e  The  Fe de r a l

I ns ol ve nc y St a t ut e  a ppl i e s ,  pr i or i t y  of  f e de r a l  t a x c l a i ms  c a nnot

be  de f e a t e d by l oc a l  l a w.   Se e  e . g.  St a t e  of  I da ho e x r e l .  Sowa r d

v.  Uni t e d St a t e s ,  885 F. 2d 445 ( 9t h Ci r .  1988) ;  Fa gi a no v.  Uni t e d

St a t e s ,  490 U. S.  1065 ( 1989)  a nd Uni t e d St a t e s  v .  Sul l i va n,  254

F. Supp 254 ( D. R. I .  1966) .   The s e  pr opos i t i ons  a dva nc e d by t he

a ppe l l a nt  a r e  vi r t ua l l y  l e ga l  t r ui s ms ,  howe ve r ,  t he y do not  a ddr e s s

t he  i s s ue  s ub j udi c e  i . e . ,  doe s  t he  Fe de r a l  I ns ol ve nc y St a t ut e

a ppl y  unde r  t he  f a c t s  a nd c i r c ums t a nc e s  of  t hi s  c a s e .   We  t h i nk

not .

The  pr i nc i pl e s  f os t e r e d i n  J e s s i e  Smi t h,  Exe c ut r i x of  t he

Es t a t e  of  Loui s  Smi t h v.  Commi s s i one r  of  I n t e r na l  Re ve nue ,  24

B. T. A.  807 ( 1931)  ha ve  ne i t he r  be e n r e j e c t e d nor  ove r r ul e d.   Thus ,

we  hol d t ha t  Smi t h i s  c ont r ol l i ng a nd mus t  be  f ol l owe d.  
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We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he

t r i a l  c our t .

                               __________________________________
                               Don T.  Mc Mur r a y

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

I N THE MATTER OF THE ESTATE OF  ) HAMI LTON CHANCERY
PAUL F.  GRAY,  J R. ,               ) C. A.  NO.  03A01- 9507- CH- 00227
                                )
          Appe l l e e               )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  HOWELL N.  PEOPLES
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
I NTERNAL REVENUE SERVI CE,        ) AFFI RMED AND REMANDED
                                )
          Appe l l a nt              )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  opi ni on t ha t  t he r e  wa s

no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he

t r i a l  c our t .

                                  PER CURI AM


