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OPINION

From the decision of the Trial Court dismissing aportion of the original complaint and from
the subsequent decision of the Trial Court granting summary judgment for the Defendants asto a
second ground of recovery sought, the Plaintiff was granted an interlocutory appeal to this court.

The evidence shows that the Plaintiff and her daughter purchased a condominium in the
Hermitage VillaCondominiumsfor the purpose of aresidencefor the Plaintiff. The condominiums
had been developed by Defendant Gary Waller, and consisted of some ninety-six duplex units.
Defendant Hillsboro Property Management Company, Inc. managed the condominiums, and
Hermitage Village Condominiums Homeowners Association, Inc. is alleged to have been a
homeowners associ ation formed to oversee the devel opment of the condominiums. It isundisputed
that on the evening of April 11, 1990, at approximately 8:00 p.m., the Plaintiff was attempting to
traverse adistance of sometwenty feet across her yard to the door of her condominium, aided by the
use of her walker, when oneleg of the walker sank in aholein the yard which had been created by
amole or someyard pest. It isfurther undisputed that this caused the Plaintiff's walker to become
unstable, causing the Plaintiff to fall to the ground, breaking her hip.

The Plaintiff complained to the Court, inter alia, that the provisions of the Uniform
Residential Landlord and Tenant Act were applicable to this cause, and that the falure of the
Defendantsto abide by thetermsof that act constituted negligenceper se. The Trial Court, however,
found that the provisions of that act expressly exclude its application to condominiums, and
dismissed the portions of the complaint alleging negligence due to the alleged failure of the
Defendants to comply with the terms of the Uniform Residential Landlord and Tenant Act.

Smilarly, the Plaintiff asserted that the Defendants were negligent per se due to their
violation of acertain Metropolitan Nashville/Davidson County ordinance mandating dimensionsfor
the condominium at issue. The Court, however, granted the Defendant's Motion for Summary
Judgment as to this ground for relief.

ThePlaintiff now seekstheorder of thisCourt causing the Uniform Residential Landlord and
Tenant Act to be applicableto thiscause, or aternatively declaring the act to be unconstitutional due

tothelanguage of theact restricting itsapplication to propertiesother than condominiums. The State



of Tennessee intervened in this action in order to defend the conditutionality of the Uniform
Residential Landlord and Tenant Act, asit iswritten, excluding condominiumsfrom itsapplication.
The Plaintiffs further urge the Court to reverse the order granting summary judgment to the
Defendants due to the alleged violation of the metro driveway ordinance.

The Appellant first argues that because of the unique circumstances of the condominium
herein, the Uniform Residential Landlord and Tenant Act should apply to this particular
condominium, despite the language of the law which provides that it does not apply to such
residential units. The Appellees assert that this issue was never raised before the Trial Court.
Certainly we recognizethat it isinappropriate to raise issues on apped which were not addressed to
the Trial Court. Harrison v. Schrader, 569 S.\W.2d 822, 828 (Tenn. 1978); Carl Clear Coal Corp.
v. Huddleston, 850 S.W.2d 140, 143-144 (Tenn. Ct. App. 1992) perm. app. denied (Tenn. 1993);
Tops Bar-B-Q, Inc. v. Stringer, 582 SW.2d 756, 758 (Tenn. Ct. App. 1977) cert. denied (Tenn.
1978). Because the Appellant, however, generally sought the decision of the Trial Court applying
the uniform law to the residential unit in question, we feel compelled to consider the Appellant's
argument.  The Uniform Residential Landlord and Tenant Act generally does not apply to
condominiums because the relationship of landlord and tenant does not exist in such units. A
condominium generally is considered to be a unit in which a number of separate owners own
individual units, within amultiple unit complex, with common areas owned and maintained by dl
of theownersasundivided property. The Uniform Residential Landlord and Tenant Act, by contrast,
was passed for the purpose of governing the rights and obligations of landlords who own rental
property, and tenants who have no ownership in the property which they occupy, but pay asumto
the owner for the privilege of occupying all or a portion of the premises for a period of time.
Tennessee Code Annotated 866-28-103, 104 (1993). TheUniform Residential Landlord and Tenant
Act specifically providesthat it isinapplicableto "occupancy by an owner of acondominium unit.”
Tennessee Code Annotated §66-28-102 (c) (4) (1993).

The Appellant assertsthat despite the language of the satute, it should be made applicable
to the condominium unitin question herein. Insupport of that contention, the Appdlant assertsthat
the condominium units in question are separae duplex units, originally designed as rental units,
which were purchased and developed by the Defendants as a condominium project. Further, the
Appellant asserts that the Defendants continue to own virtually all of the condominium units, very
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few of them having been sold. Further, the condominium association contemplated by law and
initially developed by the Defendants functioned, if at al, only very briefly, and did not, at thetime
of theissuesin question in this cause, meet the needs of the condominium owners. While we find
the record to support these contentions of the Appellant, we do not find these circumstances
sufficient to apply the Uniform Residential Landlord and Tenant Act to the premises in question.
Despitethe fact that many of the other condominium units have never been sold by the devel oper,
despite marketing of these units over an extended period of time, the evidence is clear that the
Appellant herein purchased her own condominium, and continues to own it. Asan owner of her
condominium unit, her responsibilitieswith regard to the devel oper, who continuesto own anumber
of other condominium units, and other condominium ownersisvastly different than therelationship
between a renter and a landlord or premises owner. We do not find the Uniform Residential
Landlord and Tenant Act applicable to the present action.

The Appellant further seeks the decision of this Court finding the provisions of the Uniform
Residential Landlord and Tenant Act to be unconstitutional, in that those provisions are applicable
only to relationships between landlords and tenants, and not applicable between condominium
ownersand developers. The Tennessee Constitution preventsthe passage of lawswhich benefit one
group of persons, while being inapplicableto other persons, unlessthe discrimination is based upon
a classification which rests upon areasonable basis. Tennessee Constitution, Article X1, Section
VIII; C.f., Brentwood Liquors Corporation v. Fox, 496 SW.2d 454 (Tenn. 1973); City of
Chattanooga v. Harris, 442 SW.2d 602 (Tenn. 1969). Wefind, however, that thereis areasonable
basis for a distinction between an owner of acondominium and a renter of an apartment or other
rental unit. Inaresidential rental unit, the obligations of thetenant and landlord aretotally different
from those obligations of an owner of a condominium and other condominium owners or the
association of condominium owners. A condominium owner of course has made an investment in
his condominium, and is owner of hisunit. Heis generally a more permanent resident, who is not
renting for atemporary period of time, but has made an invesment and hasrespons bility, generally,
for maintenance of hisunit. A renter, by contrast, generally is more temporary in nature, and has
made little or no investment in the unit which he occupies. Because there is no ownership on the
part of the renter, the landlord maintains responsibility, generally, for al long-term maintenance
problems, and enjoys the occupancy of the premises only subject to a contract between the parties.
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While condominium owners and renters may each be required to abide by certain rules and
regulations within their residential complex, just as homeowners in a subdivision are required to
comply with local municipal ordinances and restrictive covenants within a subdivision, renters
generally enjoy lessfreedom and independence in the manner in which they utilize their residential
unit than those who have made purchases.

Wethereforefind areasonablebasi sfor the classifications determined by thelegislature, and
find that the discrimination within the Uniform Residential Landlord and Tenant Act to be proper.
It istotally reasonable to apply one set of rules to the relationship between alandlord and a tenant,
and other rules within the relationship between a condominium owner and owners of other
condominiums within the residential unit. Protection of the rights of renters, or tenants, whose
rights are more tenuous than those of property owners justifies the passage of a separate act
applicable to landlords and tenants. We find the passage of this act does not violate the equal
protection clause of the United State Constitution, in that there is a legitimate legislative purpose
behind the passage of the Uniform Residential Landlord and Tenant Act. Similarly, thelegislature
has passed a separate act, the Horizontal Property Act, Tennessee Code Annotated 866-27-101, et
seq (1993), which addresses circumstances surrounding condominiums, and therel ati onshi p between
acondominium owner and other owners. Because of thefactual differencesinvolving thesedifferent
relationships, we find that the legislature was justified in passing separate acts. Certainly thereis
a strong presumption in favor of legislative actions. Bozeman v. Barker, 571 SW.2d 279 (Tenn.
1978).

Thus, we find that the Trial Court was justified in dismissing allegations in this cause
predicated upon negligence per se based upon the Uniform Residential Landlord and Tenant Act.

The Appellant also seeks the order of the Court reversing the decision of the Trial Court
which granted summary judgment upon the complaint of the Appellant that the Defendants were
negligent per seintheir violation of two sections of the Metropolitan Nashville Code. Thetwo code
sections in question deal with the sizes of parking lots. Courts may not take judicial notice of
municipal ordinances. It isthe duty of the party seeking to assert those ordinances to prove them
before the Trial Court, absent stipulations of the parties. Draper v. Haynes, 567 S\W.2d 462, 465
(Tenn. 1978); Adamsv. Dean Roofing Company, Inc., 715 SW.2d 341, 342 (Tenn. Ct. App. 1986)
perm. app. denied; Valley Forge Civic League v. Ford, 713 S.W.2d 665, 669 (Tenn. Ct. App.
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1986) perm. app. denied. The Appellant introduced excerpts from the Metropolitan Code in the
Tria Court, which we have reviewed as apart of therecord. A reading of the excerpts presented,
however, does not show that the ordi nances concerning the sizes of driveways and parking areasare
applicableto the premisesin question. The Trial Court has carefully reviewed the motion filed by
the Defendants, and accompanying affidavits, aswell asthe response filed by the Plaintiff, and has
determined as a matter of law that the municipa ordinances do not apply to these premises. We
cannot find that the record reflects any facts on this issue which are disputed, nor can we find that
the ruling of the Trial Court iscontrary tothe prevailing law. Thisissue iswithout merit.

For thereasonsstated herein, weaffirm thedecision of the Trial Court, and remandthiscause

for trial upon the remaining issues.

ROBERT E. CORLEW, IlI, SPECIAL JUDGE

CONCUR:

HENRY F. TODD, JUDGE

SAM L. LEWIS, JUDGE
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Intervenor.

JUDGMENT

This causecame on further to be considered by the Court upon the interlocutory appeal filed
by the Plaintiff, and upon the briefs of both parties, the arguments of counsel, and upon the entire
record in this cause, from all of which the Court finds that the judgment of the Trial Court should
be affirmed, and tha the cause should be remanded to the Trial Court for further proceedings
consistent with the Opinion of this Court.

IT IS THEREFORE ORDERED tha the judgment of the Trial Court is affirmed, and the
cause is remanded to the Trial Court for further proceedings consistent with the Opinion of this

Court. Costs of appeal are taxed against the Appellant.

ROBERT E. CORLEW, 11, SPECIAL JUDGE

HENRY F. TODD, JUDGE

SAM L. LEWIS, JUDGE



