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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

CMT,  I NC. , )   C/ A NO.  03A01- 9511- CH- 00383
)

Pl a i nt i f f - Appe l l a nt . )   KNOX CHANCERY
)

v. )   HON.  FREDERI CK D.  Mc DONALD,
)   CHANCELLOR

WEST END CHURCH OF CHRI ST,  )
e t  a l . , )   AFFI RMED

)   AND
De f e nda nt s - Appe l l e e s . )   REMANDED

ROBERT N.  GODDARD,  GODDARD & GAMBLE,  Ma r yvi l l e ,  f or  Pl a i nt i f f -
Appe l l a nt .

R.  LOY WALDROP,  J R. ,  a nd DAVI D N.  GARST,  LEWI S,  KI NG,  KRI EG,
WALDROP & CATRON,  P. C. ,  Knoxvi l l e ,  f or  De f e nda nt s - Appe l l e e s ,
Ac me  Cons t r uc t i on,  I nc . ,  a nd Ci nc i nna t i  I ns ur a nc e  Compa ny.

J OHN T.  Mc ARTHUR,  Ma r yvi l l e ,  f or  Ami c us  Cur i ae  Ca r ol i na s -
Te nne s s e e  Bui l di ng Ma t e r i a l  As s oc i a t i on,  I nc .

O P I  N I  O N

Fr a nks .  J .

The  de t e r mi na t i ve  i s s ue  i n t hi s  a ppe a l ,  i s  t he

i nt e r pr e t a t i on of  Te nne s s e e  Code  Annot a t e d Se c t i on 66- 11- 145.  



1  No t e  t h a t  Ac me  a n d  Ci n c i n n a t i  I n s u r a n c e  Co .  h a v e  b e e n  s u b s t i t u t e d  a s  

t h e  d e f e n d a n t s  i n  t h i s  c a s e  p u r s u a n t  t o  T. C. A.  §  6 6 - 1 1 - 1 4 2 ( a ) .

2   Th e  Co u r t  d i d  a wa r d  CMT,  I n c .  $ 8 6 0 .   Th i s  a wa r d  r e p r e s e n t e d  t h e  

a mo u n t  o we d  f o r  t h e  l a s t  mo n t h ' s  wo r k ,  f o r  wh i c h  t h e  n o t i c e  r e q u i r e me n t s

we r e  me t .

2

We s t  End Chur c h of  Chr i s t  c ont r a c t e d wi t h Appe l l e e

Ac me 1 f or  t he  c ons t r uc t i on of  a  c hur c h.   Ac me  c ont r a c t e d wi t h

Pi one e r  Cons t r uc t i on Compa ny,  who i n  t ur n s ubc ont r a c t e d wor k

t o Appe l l a nt  CMT,  I nc .   Appe l l a nt  pe r f or me d wor k i n  f i ve

pha s e s  be t we e n J ul y 1992 a nd J une  1994.   I t  s e nt  i nvoi c e s  t o

Pi one e r  r e que s t i ng pa yme nt  wi t hi n a  mont h of  t he  c ompl e t i on of

e a c h pha s e .   De s pi t e  Ac me  ha vi ng pa i d Pi one e r  f or  t he  wor k,

none  of  a ppe l l a nt ' s  $16, 743. 60 wor t h of  i nvoi c e s  we r e  pa i d by

Pi one e r .  On Augus t  3 ,  1994,  a f t e r  a l l  wor k ha d be e n c ompl e t e d,

a  not i c e  of  nonpa yme nt  wa s  s e nt  t o  We s t  End Chur c h a nd Ac me .  

Two we e ks  l a t e r ,  Appe l l a nt  f i l e d a  not i c e  of  l i e n wi t h t he

c ount y.

The  Tr i a l  Cour t  di s mi s s e d t he  c l a i ms 2 on t he  ba s i s

of  pl a i nt i f f ' s  f a i l ur e  t o  c ompl y wi t h t he  not i c e  r e qui r e me nt

of  T. C. A.  §  66- 11- 145.   I t  de t e r mi ne d t ha t  t he  one  not i c e

gi ve n wa s  i ns uf f i c i e nt  be c a us e  t he  s t a t ut e  r e qui r e d t ha t

not i c e  of  nonpa yme nt  be  gi ve n t o  t he  owne r  a nd ge ne r a l

c ont r a c t or  wi t hi n s i xt y da ys  of  e ve r y mont h dur i ng whi c h

s e r vi c e s  or  s uppl i e s  we r e  pr ovi de d.

The  i s s ue ,  a s  a gr e e d be t we e n t he  pa r t i e s ,  i s  doe s

T. C. A.  §  66- 11- 145 r e qui r e  t ha t  a  s ubc ont r a c t or  s e e ki ng a  l i e n

f or  nonpa yme nt  s e nd a  not i c e  of  nonpa yme nt  wi t hi n s i xt y da ys

of  t he  e nd of  e a c h mont h wi t hi n whi c h s e r vi c e s  or  s uppl i e s

we r e  pr ovi de d?

The  l a ngua ge  of  t he  s t a t ut e  a t  i s s ue  r e a ds  i n
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pe r t i ne nt  pa r t :

Not i c e  of  nonpa yme nt . -  ( a )  Eve r y s ubc ont r a c t or ,
l a bor e r ,  or  ma t e r i a l ma n c ont r a c t e d wi t h or  e mpl oye d
t o wor k on bui l di ngs ,  f i xt ur e s ,  ma c hi ne r y,  or
i mpr ove me nt s ,  or  t o  f ur ni s h ma t e r i a l s  f or  t he
s a me . . . s ha l l  pr ovi de ,  wi t hi n s i xt y ( 60)  da ys  of  t he
l a s t  da y of  t he  mont h wi t hi n whi c h wor k,  s e r vi c e s ,
or  ma t e r i a l s  we r e  pr ovi de d,  a  not i c e  of  nonpa yme nt
f or  s uc h wor k,  s e r vi c e s  or  ma t e r i a l s  t o  t he  owne r
a nd c ont r a c t or  c ont r a c t i ng wi t h t he  owne r  i f  i t s
a c c ount  i s ,  i n  f a c t ,  unpa i d. . .  t he  not i c e . . . s ha l l
c ont a i n. . . ( 3)  a  s t a t e me nt  of  t he  l a s t  da t e  t he
c l a i ma nt  pe r f or me d wor k a nd/ or  pr ovi de d s e r vi c e s  or
ma t e r i a l s  i n c onne c t i on wi t h t he  i mpr ove me nt s . . . ( c )  
A s ubc ont r a c t or ,  l a bor e r  or  ma t e r i a l ma n who f a i l s  t o
pr ovi de  t he  not i c e  of  nonpa yme nt  s ha l l  ha ve  no r i ght
t o c l a i m a  l i e n unde r  t hi s  c ha pt e r . . . .

T. C. A.  §  66- 11- 145.

Thi s  l a ngua ge  doe s  not  c l e a r l y  s t a t e ,  a s  a ppe l l a nt

s ugge s t s ,  t ha t  not i c e  i s  r e qui r e d onl y on t he  " l a s t  da y of  t he

l a s t  mont h. "   Nor  doe s  i t  s a y,  a s  a ppe l l e e  woul d ur ge ,  t ha t

t he  not i c e  i s  r e qui r e d i n  t he  " l a s t  da y of  e a c h mont h, "

r e s ul t i ng i n t he  pos s i bi l i t y t ha t  mul t i pl e  not i c e s  mi ght  be

s e nt .   Howe ve r ,  ba s e d on t he  r e ma i nde r  of  t he  s e nt e nc e  ( " t he

l a s t  da y of  t he  mont h wi t hi n whi c h wor k,  s e r vi c e s  or  ma t e r i a l s

we r e  pr ovi de d" )  t he  s t a t ut e  l e nds  i t s e l f  t o  t he  i nt e r pr e t a t i on

by t he  t r i a l  c our t  t ha t  e a c h mont h i s  i s ol a t e d a nd r e qui r e s  a  

s e pa r a t e  not i c e .   

The  l e gi s l a t i ve  hi s t or y s uppor t s  t he  s e pa r a t e  not i c e

i nt e r pr e t a t i on.   Thi s  hi s t or y s hows  t ha t  §  66- 11- 145 wa s  a  ne w

pr ovi s i on,  a dde d t o  t he  l i e n r e qui r e me nt s  i n  1990,  t o  a s s ur e

t ha t  owne r s  a nd ge ne r a l  c ont r a c t or s  ha ve  s uf f i c i e nt  not i c e  t o

de a l  wi t h unpa i d s ubc ont r a c t or s .   Exc e r pt s  f r om t he  Commi t t e e

de ba t e  hi ghl i ght  t hi s  mot i ve :   

[ t he  bi l l ]  pr ovi de s  t ha t  ma t e r i a l me n a nd
s ubc ont r a c t or s  mus t  not i f y  t he  owne r  a nd ge ne r a l
c ont r a c t or  wi t hi n c e r t a i n  t i me  pa r a me t e r s  of  non-
pa yme nt  f or  wor k,  s e r vi c e s ,  or  ma t e r i a l s  f ur ni s he d
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T. C. A.  §  6 6 - 1 1 - 1 1 5  r e a d s :

Me c h a n i c ' s  l i e n  -  No t i c e  t o  o wn e r  -  ( a )  Ev e r y  j o u r n e y ma n  o r  o t h e r  p e r s o n

c o n t r a c t e d  wi t h  o r  e mp l o y e d  t o  wo r k  o n  t h e  b u i l d i n g s ,  f i x t u r e s ,

ma c h i n e r y ,  o r  i mp r o v e me n t s ,  o r  t o  f u r n i s h  ma t e r i a l s  f o r  t h e  s a me . . . s h a l l

h a v e  t h i s  l i e n  f o r  s u c h  wo r k  o r  ma t e r i a l ;  p r o v i d e d ,  t h a t  t h e

s u b c o n t r a c t o r ,  l a b o r e r  o r  ma t e r i a l ma n  s a t i s f i e s  a l l  o f  t h e  r e q u i r e me n t s

s e t  f o r t h  i n  §  6 6 - 1 1 - 1 4 5 ,  i f  a p p l i c a b l e .   

   ( b )  Wi t h i n  n i n e t y  ( 9 0 )  d a y s  a f t e r  t h e  d e mo l i t i o n  a n d / o r  b u i l d i n g  o r

i mp r o v e me n t  i s  c o mp l e t e d ,  o r  t h e  c o n t r a c t  o f  s u c h  l a b o r e r ,  me c h a n i c ,

f u r n i s h e r ,  o r  o t h e r  p e r s o n  s h a l l  e x p i r e ,  o r  s u c h  p e [ r ] s o n  i s  d i s c h a r g e d ,

s u c h  p e r s o n  s h a l l  n o t i f y ,  i n  wr i t i n g ,  t h e  o wn e r  o f  t h e  p r o p e r t y  o n  wh i c h

t h e  b u i l d i n g  i s  b e i n g  e r e c t e d  o r  t h e  i mp r o v e me n t  i s  b e i n g  ma d e . . . t h a t

t h e  l i e n  i s  c l a i me d .

  ( c )  Th e  l i e n  s h a l l  c o n t i n u e  f o r  t h e  p e r i o d  o f  n i n e t y  ( 9 0 )  d a y s  f r o m

t h e  d a t e  o f  t h e  n o t i c e . . . u n t i l  t h e  f i n a l  t e r mi n a t i o n  o f  a n y  s u i t  f o r

e n f o r c e me n t  b r o u g h t  wi t h i n  t h a t  p e r i o d .
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t o t he  pr oj e c t . . . t ha t  c a n c l a r i f y  t he  pr obl e m t ha t
c oul d c ome  a bout  ye a r s  a f t e r  a s  f a r  a s  l i e ns
go. . . t hi s  i s  a  f a i r  me t hod by whi c h not i c e  i s  gi ve n
s o t ha t  i f  t he r e  i s  not  pa yme nt ,  due  c our s e  c a n be
t a ke n t o  e ns ur e  t ha t  pa yme nt  c ome s . . . a r e  ma ki ng
c ha nge s  now t o r e c ogni z e  t ha t  not i f i c a t i on i n  l a r ge
pr oj e c t s  i s  one  of  t he  bi gge s t  pr obl e ms  t ha t
c ont r a c t or s  f a c e . . . a nd t hi s  e na bl e s  a  pr oc e dur e  s o
t ha t  e ve r yone  wi l l  know whe n s ome one  i s  not  pa yi ng
t he i r  bi l l  s o  you don ' t  ge t  i nt o t he  l i e n me s s e s  we
a l l  he a r  a bout  t ha t  c a us e  t he  s c a r e s .                

The  t r a ns c r i pt  de mons t r a t e s  t ha t  t he  pr i ma r y c onc e r n

of  t he  l e gi s l a t or s  wa s  gi vi ng t he  owne r  a nd ge ne r a l  c ont r a c t or

not i c e  of  pa yme nt  pr obl e ms  s o t ha t  pr obl e ms  c oul d be  t a ke n

c a r e  of  be f or e  t he  s ubc ont r a c t or ' s  wor k wa s  c ompl e t e d a nd t he

pr oj e c t  c oul d be  e nc umbe r e d wi t h a  l i e n.   

Re qui r i ng t ha t  not i c e  be  ma de  wi t hi n s i xt y da ys  of

t he  l a s t  da y of  e a c h mont h i n  whi c h wor k wa s  pe r f or me d

c ompor t s  wi t h t he  c ompa ni on pr ovi s i on T. C. A.  §  66- 11- 115 3.  

Thi s  s t a t ut e  r e qui r e s  t ha t  not i c e  of  a  l i e n be  gi ve n t o  t he

owne r  wi t hi n ni ne t y da ys  of  t he  c ompl e t i on of  wor k on a

pr oj e c t .   I f  T. C. A.  §  66- 11- 145 wa s  t he n r e a d t o  r e qui r e

not i c e  wi t hi n s i xt y da ys  of  t he  c ompl e t i on of  wor k,   §  66- 11-

115 woul d be   r e nde r e d dupl i c a t i ve  a nd me a ni ngl e s s .   I f  t he

i nt e r pr e t a t i on of  t he  t r i a l  c our t  i s  f ol l owe d,  r equi r i ng s i xt y
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da ys  not i c e  a t  t he  e nd of  e a c h mont h of  wor k unde r  §  145 a nd

ni ne t y da ys  a t  t he  c ompl e t i on of  wor k unde r  §  115,  t he

pr ovi s i ons  ha ve  s e pa r a t e  me a ni ngs  a nd t he  l e gi s l a t i ve  pur pos e

of  e a r l y  not i c e  t o  gi ve  t i me  f or  c or r e c t i on i s  s e r ve d.

Appe l l a nt  a r gue s  t ha t  gi vi ng § 145 not i c e  a t  t he  e nd

of  e a c h mont h woul d t r i gge r  t he  § 115 pr ovi s i on t ha t  gi ve s

l i e nhol de r s  ni ne t y da ys  a f t e r  s e ndi ng not i c e  t o  br i ng s ui t .  

Ci t i ng Mc Guf f i n  Lumbe r  Company ,  I nc .  v .  Ne v i l s ,  1990 WL 10576

( Te nn.  App.  1990)  ( hol di ng t ha t  t he  t i me  f or  f i l i ng s ui t  unde r

§ 115 be gi ns  t o  r un upon not i c e  t o  t he  owne r  t ha t  t he

c ont r a c t or  i s  c l a i mi ng a  l i e n) .   Appe l l a nt  s a ys  t ha t  t hi s

r e s ul t  woul d ne c e s s i t a t e  mul t i pl e  s ui t s  a ga i ns t  t he  s a me  pa r t y

f or  t he  s a me  s e r i e s  of  nonpa yme nt s .   Howe ve r ,  §  115 i s  not

i mpl i c a t e d unl e s s  " t he  de mol i t i on a nd/ or  bui l di ng or

i mpr ove me nt  i s  c ompl e t e d,  or  t he  c ont r a c t  of  s uc h l a bor e r ,

me c ha ni c ,  f ur ni s he r ,  or  ot he r  pe r s on s ha l l  e xpi r e ,  or  s uc h

pe [ r ] s on i s  di s c ha r ge d. "   Not i c e  unde r  §  145,  whi c h wa s  a dde d

by t he  l e gi s l a t ur e  a f t e r  Mc Guf f i n  wa s  de c i de d,  doe s  not

c ons t i t ut e  t he  one - t i me  § 115 not i c e  whi c h t r i gge r s  t he  ni ne t y

da y t i me l i ne  f or  f i l i ng s ui t s .   The r e f or e ,  mul t i pl e  s ui t s

woul d not  be  ne c e s s a r y.   

I n  l i ght  of  t he  l a ngua ge  of  t he  s t a t ut e ,  l e gi s l a t i ve

hi s t or y,  a nd r e qui r e me nt s  of  ot he r  pr ovi s i ons  wi t hi n t he  c ode ,

t he  Tr i a l  Cour t ' s  i nt e r pr e t a t i on wa s  c or r e c t .   T. C. A.  §  66- 11-

145 r e qui r e s  t ha t  a  s ubc ont r a c t or  s e e ki ng a  l i e n s e nd a  not i c e

of  nonpa yme nt  wi t hi n s i xt y da ys  of  t he  e nd of  e a c h mont h

wi t hi n whi c h s e r vi c e s  or  s uppl i e s  we r e  pr ovi de d.

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t ,  a nd

r e ma nd a t  a ppe l l a nt ' s  c os t .
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________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


