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1The jail sentence was suspended pending the outcome of this appeal.
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Thi s  c a s e  or i gi na t e d a s  a  di vor c e  a c t i on be t we e n t he  pa r t i e s .

Thi s  a ppe a l  r e s ul t s  f r om a  j udgme nt  of  t he  t r i a l  c our t  f i ndi ng t he

a ppe l l a nt  t o  be  c ont e mpt  of  c our t  f or  f a i l i ng t o  pa y c hi l d  s uppor t

a s  or de r e d by t he  c our t  a nd s e nt e nc i ng hi m t o s e r ve  ni ne t y ( 90)

da ys  i n  t he  Ha mi l t on Count y J a i l . 1  Chi l d s uppor t  pa yme nt s  we r e

s us pe nde d dur i ng t he  pe r i od of  i nc a r c e r a t i on.   We  va c a t e  t he

j udgme nt  i n  pa r t  a nd a f f i r m t he  j udgme nt  i n  pa r t .

Thi s  a c t i on wa s  i ns t i t ut e d by t he  St a t e  of  Ke nt uc ky a s  a s s i gne e

of  Anna be l l e  Br own.   The  a c t i on wa s  f i l e d i n  t he  or i gi na l  di vor c e

c a s e  a nd no obj e c t i on wa s  t a ke n t he r e t o.   The  St a t e  of  Ke nt uc ky

s ought  a  f i ndi ng t ha t  t he  a ppe l l a nt  wa s  i n wi l l f ul  c ont e mpt  of

c our t  a nd a s ke d t ha t  he  be  r e qui r e d t o  pa y a l l  c hi l d  s uppor t

a r r e a r a ge .

Dur i ng t he  pe nde nc y  of  t he  a c t i on f or  c ont e mpt  a nd f or  t he

c ol l e c t i on of  c hi l d  s uppor t ,  t he  a ppe l l a nt  f i l e d f or  ba nkr upt c y

unde r  t he  pr ovi s i ons  of  Cha pt e r  13 of  t he  U. S.  Ba nkr upt c y Code .

The  a ppe l l a nt  f i l e d a  mot i on i n t he  Ci r c ui t  Cour t  t o s t a y or

di s mi s s  t he  pr oc e e di ngs  be c a us e  of  t he  ba nkr upt c y a c t i on.   The

t r i a l  c our t  de ni e d t he  mot i on.   The r e a f t e r  a  mot i on wa s  ma de  i n  t he

Ba nkr upt c y Cour t  f or  a  t e mpor a r y r e s t r a i ni ng or de r  pr ohi bi t i ng t he

s t a t e  c our t  f r om pr oc e e di ng f ur t he r  pe ndi ng t he  out c ome  of  t he

ba nkr upt c y a c t i on.
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The  Ba nkr upt c y Cour t  f or  t he  Ea s t e r n Di s t r i c t  o f  Te nne s s e e

de ni e d a  t e mpor a r y r e s t r a i ni ng or de r .   I n  i t s  me mor a ndum opi ni on,

t he  Ba nkr upt c y Cour t  s t a t e d:

. . .  [ B] e c a us e  t he  Si xt h Ci r c ui t  Cour t  of  Appe a l s  ha s
r e c ogni z e d t ha t  t he  c our t  i n whi c h t he  l i t i ga t i on c l a i me d
t o be  s t a ye d i s  pe ndi ng ma y de t e r mi ne  whe t he r  t he  a ut oma t i c
s t a y a ppl i e s  t o t ha t  l i t i ga t i on,  a nd be c a us e  t he  s t a t e
c our t  r ul e d a ga i ns t  t he  pl a i nt i f f  on he r  c l a i m  t ha t  t he
a ut oma t i c  s t a y pr e ve nt e d a  c ont i nua t i on of  t he  s t a t e  c our t
a c t i on,  t he  c our t  be l i e ve s  t ha t  t he  pl a i nt i f f ' s  r e me dy i s
not  t o  obt a i n i nj unc t i ve  r e l i e f  i n  t he  ba nkr upt c y c our t ,
but  t o  a ppe a l  t he  s t a t e  c our t  r ul i ng.

The  Ba nkr upt c y Cour t  a bs t a i ne d f r om a ny opi ni on a s  t o  whe t he r

t he  a ut oma t i c  s t a y a ppl i e d unde r  t he  c i r c ums t a nc e s  of  t hi s  c a s e  a nd

l e f t  t ha t  de t e r mi na t i on t o t he  s t a t e  c our t .

The  a ppe l l a nt  pr e s e nt s  t wo i s s ue s  f or  our  c ons i de r a t i on:

A. Whe t he r  or  not  t he  t r i a l  c our t  s houl d ha ve  s t a ye d t he
pr oc e e di ngs  upon be i ng not i f i e d t ha t  Re s ponde nt
[ a ppe l l a nt ]  ha d f i l e d a  pe t i t i on f or  r e l i e f  i n
Ba nkr upt c y.

B. Whe t he r  or  not  t he  r e s ponde nt ' s  [ a ppe l l a nt ' s ]  c onduc t
i n  f a i l i ng t o  pa y a l l  t he  c hi l d  s uppor t  he  owe d
a mount e d t o  wi l l f ul  c ont e mpt  of  c our t .

I ns of a r  a s  we  ha ve  be e n a b l e  t o de t e r mi ne ,  t he  i s s ue  of  t he

a ppl i c a t i on of  a n a ut oma t i c  s t a y a s  i t  r e l a t e s  t o t he  c ol l e c t i on of

c hi l d s uppor t  ha s  not  be e n de c i de d by t he  c our t s  of  t hi s  j ur i s -
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di c t i on.   The r e  i s  a  mul t i t ude  of  ba nkr upt c y c a s e s ,  howe ve r ,  whi c h

ha ve  de a l t  wi t h t he  i s s ue .

11 U. S. C.  362( a )  pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

( a )  Exc e pt  a s  pr ovi de d i n  s ubs e c t i on ( b)  of  t hi s  s e c t i on,
a  pe t i t i on f i l e d unde r  s e c t i on 301,  302,  or  303 of  t hi s
t i t l e ,  or  a n a ppl i c a t i on f i l e d unde r  s e c t i on 5( a ) ( 3)  of  t he
Se c ur i t i e s  I nve s t or  Pr ot e c t i on Ac t  of  1970 [ 15 USCS
§78e e e ( a ) ( 3) ] ,  ope r a t e s  a s  a  s t a y,  a ppl i c a bl e  t o  a l l
e nt i t i e s ,  of ))

( 1)  t he  c omme nc e me nt  or  c ont i nua t i on,  i nc l udi ng t he
i s s ua nc e  or  e mpl oyme nt  of  pr oc e s s ,  o f  a  j udi c i a l ,  a dmi ni s -
t r a t i ve ,  or  ot he r  a c t i on  or  pr oc e e di ng a ga i ns t  t he  de bt or
t ha t  wa s  or  c oul d ha ve  be e n c omme nc e d be f or e  t he  c omme nc e -
me nt  of  t he  c a s e  unde r  t hi s  t i t l e  [ 11 USCS §§101 e t  s e q. ] ,
or  t o  r e c ove r  a  c l a i m a ga i ns t  t he  de bt or  t ha t  a r os e  be f or e
t he  c omme nc e me nt  of  t he  c a s e  u nde r  t hi s  t i t l e  [ 11 USCS
§§101 e t  s e q. ] ;

*      *      *      *

( 6)  a ny a c t  t o  c ol l e c t ,  a s s e s s ,  or  r e c ove r  a  c l a i m a ga i ns t
t he  de bt or  t ha t  a r os e  be f or e  t he  c omme nc e me nt  of  t he  c a s e
unde r  t hi s  t i t l e  [ 11 USCS §§101 e t  s e q. ] ;

*      *      *      *

( b)  The  f i l i ng of  a  pe t i t i on unde r  s e c t i on 301,  302,  or
303 of  t h i s  t i t l e  [ 11 USCS §§301,  302,  303] ,  or  of  a n
a ppl i c a t i on unde r  s e c t i on 5( a ) ( 3)  of  t he  Se c ur i t i e s
I nve s t or  Pr ot e c t i on Ac t  of  1970 [ 15 USCS §78e e e ( a ) ( 3) ] ,
doe s  not  ope r a t e  a s  a  s t a y))

( 1)  unde r  s ubs e c t i on ( a )  of  t hi s  s e c t i on,  o f  t he  c omme nc e -
me nt  or  c ont i nua t i on  of  a  c r i mi na l  a c t i on or  pr oc e e di ng
a ga i ns t  t he  de bt or ;

( 2)  unde r  s ubs e c t i on ( a )  of  t hi s  s e c t i on))

( A) of  t he  c omme nc e me nt  or  c ont i nua t i on of  a n a c t i on
or  pr oc e e di ng f or ))
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( i ) t he  e s t a bl i s hme nt  of  pa t e r ni t y;  or

( i i ) t he  e s t a bl i s hme nt  or  modi f i c a t i on of  a n or de r
f or  a l i mony,  ma i nt e na nc e ,  or  s uppor t ;  or

( B) of  t he  c ol l e c t i on of  a l i mony,  ma i nt e na nc e ,  or
s uppor t  f r om pr ope r t y t ha t  i s  not  pr ope r t y of  t he  e s t a t e ;

Pa r a gr a ph ( 2)  s e t  out  a bove  wa s  s ubs t i t ut e d by a n a me ndme nt  t o

t he  a c t ,  e f f e c t i ve  Oc t obe r  22.  1994,  f or  a  pa r a gr a ph t ha t  r e a d:

( 2)   Unde r  s ubs e c t i on ( a )  of  t hi s  s e c t i on,  o f  t he  c ol l e c -
t i on of  a l i mony,  ma i nt e na nc e ,  or  s uppor t  f r om pr ope r t y t ha t
i s  not  pr ope r t y of  t he  e s t a t e .

We  not e  t ha t  t he  a c t i on whi c h ga ve  r i s e  t o  t hi s  a ppe a l  wa s

i ns t i t ut e d on De c e mbe r  1,  1994,  a f t e r  t he  e f f e c t i ve  da t e  of  t he

a me ndme nt  s e t  out  a bove .   We  a r e  of  t he  opi ni on t ha t  t he  s t a t ut e ,

e i t he r  be f or e  or  a f t e r  t he  a me ndme nt ,  doe s  not  ope r a t e  t o  e xe mpt

t he  c ol l e c t i on of  c hi l d  s uppor t  a r r e a r a ge  f r om t he  a ut oma t i c  s t a y.

As  a ppl i e d t o  t h i s  c a s e ,  we  be l i e ve  t ha t  t he  s t a t ut e  l i mi t s  t he

c our t  t o  t he  t r i a l  of  a  c r i mi na l  c ont e mpt  a c t i on,  t he  e s t a bl i s hme nt

or  modi f i c a t i on of  a  s uppor t  or de r  wi t h pr os pe c t i ve  a ppl i c a t i on

onl y a nd t he  de t e r mi na t i on of  t he  a mount  of  a r r e a r a ge .

I n our  c ons t r uc t i on of  t he  s t a t ut e  we  a r e  gui de d by t he

pr i nc i pl e s  s e t  out  i n U.  S.  Na t .  Ba nk of  Or e .  v  I ns .  Age nt s ,  508 US

____,  124 L Ed 2d 402,  ( 1993) .   The  U.  S.  Supr e me  Cour t  a ddr e s s i ng

t he  c onc e pt  of  s t a t ut or y c ons t r uc t i on s t a t e d:
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Ove r  a nd ove r  we  ha ve  s t r e s s e d t ha t  " [ i ] n  e xpoundi ng a
s t a t ut e ,  we  mus t  not  be  gui de d by a  s i ngl e  s e nt e nc e  or
me mbe r  of  a  s e nt e nc e ,  but  l ook t o  t he  pr ovi s i ons  of  t he
whol e  l a w,  a nd t o i t s  obj e c t  a nd pol i c y. "   Uni t e d St a t e s  v
He i r s  of  Boi s dor é ,  8  How 113,  122,  12 L Ed 1009 ( 1849)
( quot e d i n  mor e  t ha n a  doz e n c a s e s ,  mos t  r e c e nt l y  Dol e  v
St e e l wor ke r s ,  494 US 26,  35,  108 L Ed 2d 23 ,  110 S Ct  929
( 1990) ) ;  s e e  a l s o Ki ng v St .  Vi nc e nt ' s  Hos pi t a l ,  502  US
____,  ____,  116 L Ed 2d 578,  112 S Ct  570 ( 1991) .   No mor e
t ha n i s o l a t e d wor ds  or  s e nt e nc e s  i s  punc t ua t i on a l one  a
r e l i a bl e  gui de  f or  di s c ove r y of  a  s t a t ut e ' s  me a ni ng.
St a t ut or y c ons t r uc t i on " i s  a  hol i s t i c  e nde a vor , "  Uni t e d
Sa vi ngs  As s n.  of  Te xa s  v Ti mbe r s  of  Unwe d For e s t  As s oc i -
a t e s ,  Lt d. ,  484 US 365,  371,  98 L Ed 2d 740,  108 S Ct  626
( 1988) ,  a nd,  a t  a  mi ni mum,  mus t  a c c ount  f or  a  s t a t ut e ' s
f ul l  t e xt ,  l a ngua ge  a s  we l l  a s  punc t ua t i on,  s t r uc t ur e ,  a nd
s ubj e c t  ma t t e r .

U. S.  Not .  Ba nk of  Or e .  v  I ns .  Age nt s ,  s upr a ,  pp 417 - 418.

The  a c c e pt e d r ul e s  of  s t a t ut or y c ons t r uc t i on i n  t hi s  s t a t e  a r e

not  a t  va r i a nc e  wi t h t he  r ul e s  of  s t a t ut or y c ons t r uc t i on s e t  out

a bove .   The  c a r di na l  r ul e  of  Te nne s s e e  s t a t ut or y i nt e r pr e t a t i on i s

t o a s c e r t a i n  a nd gi ve  e f f e c t  t o  t he  i n t e n t  a nd pur pos e  of  t he

Le gi s l a t ur e  i n r e l a t i on t o t he  s ubj e c t  ma t t e r  of  t he  l e gi s l a t i on,

a l l  r ul e s  of  c ons t r uc t i on be i ng but  a i ds  t o  t ha t  e nd.   Ri ppe t h v.

Conne l l y ,  60 Te nn.  App.  430,  447 S. W. 2d 380,  381 ( 1969) .  A s t a t ut e

mus t  be  c ons t r ue d s o a s  t o  a s c e r t a i n  a nd gi ve  e f f e c t  t o  t he  i nt e nt

a nd pur pos e  of  t he  l e gi s l a t i on,  c ons i de r i ng t he  s t a t ut e  a s  a  whol e

a nd gi vi ng wor ds  t he i r  c ommon a nd or di na r y me a ni ng.   Ma r i on Count y

Boa r d of  Commi s s i one r s   v .  Ma r i on Count y El e c t i on Commi s s i on,  594

S. W. 2d 681 ( Te nn.  1980) .   The  Cour t  s houl d a s s ume  t ha t  t he

Le gi s l a t ur e  us e d e a c h wor d i n  t he  s t a t ut e  pur pos e l y a nd t ha t  t he

us e  of  t he s e  wor ds  c onve ye d s ome  i nt e nt  a nd ha d a  me a ni ng  a nd



7

pur pos e .   Ande r s on  Fi s h & Oys t e r  Compa ny v.  Ol ds ,  197 Te nn.  604,

277 S. W. 2d 344 ( 1955) .   Se e  a l s o Cr owe  v.  Fe r gus on,  814 S. W. 2d 721

( Te nn.  1991) .  

The  a ppe l l a nt  a r gue s  t ha t  s i nc e  t hi s  i s  ba s i c a l l y a  c ol l e c t i on

a c t i on,  onl y pr ope r t y whi c h i s  not  a  pa r t  of  t he  de bt or ' s  e s t a t e

ma y be  s ubj e c t e d t o  t he  s a t i s f a c t i on of  t he  a ppe l l a nt ' s  c hi l d

s uppor t  a r r e a r a ge .   Unde r  our  c ons t r uc t i on of  t he  s t a t ut e s  we

ge ne r a l l y  a gr e e  wi t h t he  a r gume nt  a dva nc e d by  t he  a ppe l l a nt .

Howe ve r ,  t he r e  i s  a n e xpr e s s  e xe mpt i on f r om t he  a ut oma t i c  s t a y f or

pr oc e e di ngs  of  a  c r i mi na l  na t ur e .   The r e f or e ,  we  mus t  de t e r mi ne

whe t he r  t he  c ont e mpt  a c t i on i n t hi s  c a s e  i s  c i vi l  or  c r i mi na l .   I f

c i vi l ,  t he  a c t i on mus t  be  s t a ye d a bs e nt  r e l i e f  f r om t he  a ut oma t i c

s t a y.   I f  c r i mi na l ,  t he  a c t i on ma y go f or wa r d.   The  s c ope  of  t he

t r i a l  c our t  a c t i on,  howe ve r ,  i s  l i mi t e d t o  puni s hme nt  f or  t he

c r i mi na l  c ont e mpt ,  modi f yi ng i t s  s uppor t  or de r  pr os pe c t i ve l y a nd t o

a s c e r t a i ni ng of  t he  a mount  of  a r r e a r a ge  owe d by t he  de bt or .   Se e  I n

Re :  Ca mpbe l l ,  185 B. R.  628;  I n  Re  Al l i s on,  182 B. R.  881 a nd I n Re :

Wa r d,  188 B. R.  1002.   The  pa yme nt  of  t he  a r r e a r a ge  i s  s ubj e c t  t o

t he  Cha pt e r  13 pl a n a s  c onf i r me d.   Se e  I n Re :  Wa l t e r ,  153 B. R.  38.

I n a s c e r t a i ni ng whe t he r  t he  c ont e mpt  a c t i on a nd puni s hme nt

t he r e f or  i s  c i vi l  or  c r i mi na l ,  we  l ook t o St a t e  e x r e l .  Ande r s on v.

Da ughe r t y,  137 Te nn.  125,  191 S. W.  974 [ 1916] ,  i n  whi c h t he

f ol l owi ng l a ngua ge  a ppe a r s :
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" Cont e mpt s  a r e  of  t wo ki nds ,  c i vi l  a nd c r i mi na l .  A ' c i vi l
c ont e mpt '  i s  one  whe r e  a  pe r s on r e f us e s  or  f a i l s  t o  c ompl y
wi t h a n or de r  of  c our t  i n  a  c i vi l  c a s e ;  a nd  puni s hme nt  i s
me t e d a t  t he  i ns t a nc e  a nd f or  t he  be ne f i t  of  a  pa r t y
l i t i ga nt .  The  pr oc e e di ng i s  i n  f ur t he r a nc e  of  t he  r i ght  of
a  pr i va t e  pe r s on whi c h t he  c our t  ha s  de t e r mi ne d t ha t  he ,  a s
a  l i t i ga nt ,  i s  e nt i t l e d t o.  To t hi s  c l a s s  of  Cont e mpt s
be l ong s uc h a n a c t  a s  t he  r e f us a l  t o  pa y a l i mony,  a s
or de r e d.  Unl e s s  s pe c i a l  e l e me nt s  of  c ont uma c y a ppe a r ,  s uc h
r e f us a l  i s  l ooke d upon a s  a  r e s i s t a nc e  of  t he  oppos i t e
pa r t y ,  a nd not  t he  c our t  i t s e l f .  I f  i mpr i s onme nt  be  or de r e d
i t  i s  r e me di a l  a nd c oe r c i ve  i n  c ha r a c t e r ,  ha vi ng r e l a t i on
t o t he  c ompe l l i ng of  t he  doi ng of  s ome t hi ng by t he  c ont e m-
nor  whi c h whe n done  wi l l  wor k hi s  di s c ha r ge .  As  ha s  be e n
s a i d,  i n  s uc h c a s e  t he  one  i mpr i s one d ' c a r r i e s  t he  ke ys  t o
hi s  pr i s on i n  hi s  own poc ke t . '  I n  r e  Na e voi d ,  [ 8 Ca r . ]  117
F.  [ 448]  451,  54 C. P. A. ,  622.  

" ' Cr i mi na l  Cont e mpt s , '  on t he  ot he r  ha nd,  a r e  puni t i ve  i n
c ha r a c t e r ,  a nd t he  pr oc e e di ng i s  t o  vi ndi c a t e  t he  a ut hor i t y
of  t he  l a w,  a nd t he  c our t  a s  a n or ga n of  s oc i e t y.  Suc h
Cont e mpt s ,  whi l e  t he y ma y a r i s e  i n  pr i va t e  l i t i ga t i on,  i n
a  ve r y t r ue  s e ns e  ' r a i s e  a n i s s ue  be t we e n t he  publ i c  a nd
t he  a c c us e d. ' "

Huggi ng v.  Fa l l e n,  500 S. W. 2d 4435 ( Te nn.  1973) .

I n t hi s  c a s e  t he r e  i s  no que s t i on but  t ha t  s pe c i a l  e l e me nt s  of

c ont uma c y a ppe a r .   The  a ppe l l a nt  ha s  de mons t r a t e d t ha t  he  ha s  no

r e ga r d f or  t he  or de r s  of  t he  c our t .   He  ha s  f a i l e d a nd r e f us e d t o

c ompl y wi t h t he  or de r s  of  t he  c our t  ove r  a  l ong pe r i od of  t i me

wi t hout  s uf f i c i e nt  c a us e .   

Si nc e  t he  or de r  of  s uppor t  i n  t hi s  c a s e  wa s  e nt e r e d,  t he

a ppe l l a nt  ha s  r e ma r r i e d,  s i r e d t hr e e  a ddi t i ona l  c hi l dr e n,  t ook on

t he  r e s pons i bi l i t y  of  a  s t e p- c hi l d  a nd t he  s uppor t  of  hi s  wi f e .   He
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a s ks  t he  c our t  t o  e xc us e  hi m f r om puni s hme nt  f or  hi s  f a i l ur e  t o  pa y

be c a us e  of  hi s  i na bi l i t y  t o  a de qua t e l y s uppor t  hi s  pr e s e nt  f a mi l y

a nd wi f e .   He  f ur t he r  a s s e r t s  t ha t  hi s  pr e s e nt  wi f e  i s  i l l  a nd t ha t

a s  a  r e s ul t  he  i s  una bl e  t o  be  e mpl oye d t o  t he  e xt e nt  he  woul d be

ot he r wi s e .   I t  i s  we l l - s e t t l e d t ha t  vol unt a r y obl i ga t i ons  a s s ume d

a f t e r  a n or de r  of  s uppor t  i s  e nt e r e d a r e  not  s uf f i c i e nt  t o

c ons t i t ut e  a  c ha nge  i n  c i r c ums t a nc e s  a nd gi ve  r i s e  t o  a  r e duc t i on

i n s uppor t  obl i ga t i ons .   Se e   El l i ot  v.  El l i ot ,  825  S. W. 2d 87

( Te nn.  App.  1991)  a nd Di l l ow v.  Di l l ow,  575 S. W. 2d 289,  291 ( Te nn.

App.  1978) .

I t  i s  c l e a r  f r om t he  r e c or d t ha t  t he  a ppe l l a nt ' s  di s r e ga r d of

t he  c our t ' s  or de r  ha s  be e n  wi l l f u l  a nd i s  of  s uc h l ong s t a ndi ng

t ha t  t hi s  pr oc e e di ng i s  ne c e s s a r y t o  vi ndi c a t e  t he  a ut hor i t y  of  t he

l a w a nd t he  c our t .   Addi t i ona l l y ,  t he  de f e nda nt ,  unde r  t he  c our t ' s

j udgme nt ,  doe s  not  " c a r r y t he  ke ys  t o  h i s  pr i s on i n  hi s  own

poc ke t . "   He  ha s  be e n s e nt e nc e d t o  a  de f i ni t e  s e nt e nc e  i n  t he

c ount y j a i l  or  wor khous e .   He  ha s  be e n r e pr e s e nt e d by c ouns e l

t hr ough t he  e nt i r e  pr oc e e di ngs .   I n  a ddi t i on,  a l l  t he  r e qui r e me nt s

of  Rul e  42( b) ,  T. R. Cr . P.  ha ve  be e n me t .    We ,  t he r e f or e ,  f i nd t ha t

t he  c ont e mpt  i s  c r i mi na l ,  not  c i vi l ,  a nd t he  a ut oma t i c  s t a y

pr ovi de d i n  t he  Ba nkr upt c y Code  i s  i na ppl i c a bl e  t o  t he  c ont e mpt

pr oc e e di ng.   Fur t he r ,  we  a r e  of  t he  opi ni on t ha t  c ont e mpt  ha s  be e n

e s t a bl i s he d be yond a  r e a s ona bl e  doubt .
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The  t r i a l  c our t  f ound t he  a r r e a r a ge  a t  t he  t i me  of  t r i a l  t o be

$11, 400. 90.   He  f ur t he r  e s t a bl i s he d c ur r e nt  s uppor t  a t  $52. 00 pe r

we e k pl us  t he  c l e r k ' s  c ommi s s i on of  5% a nd or de r e d a n a ddi t i ona l

$10. 00 pe r  we e k t o  be  pa i d on t he  a r r e a r a ge .

The  a ut oma t i c  s t a y pr ovi de d by t he  Ba nkr upt c y Code  a ppl i e s  t o

t ha t  pa r t  of  t he  c our t ' s  j udgme nt  r e qui r i ng we e kl y pa yme nt s  on t he

a r r e a r a ge .  Ac t i ons  t a ke n i n  vi ol a t i on of  a n a ut oma t i c  s t a y a r e

voi d,  Ka l b v.   Fe ue r s t e i n,  308 U. S.  433,  438,  60 S. Ct .  343,  345- 46,

84 L. Ed.  370 ( 1940) ;  Wa l t e r  P.  Ri c ha r d v.  Ci t y of  Chi c a go ,  80 B. R.

451 ( 1987) .  Ar r e a r a ge  pa yme nt s  wi l l  a bi de  t he  or de r s  of  t he

Ba nkr upt c y Cour t .   

Fur t he r ,  we  be l i e ve  t ha t  t he  a ppe l l a nt ' s  c hi l d  s houl d not  be

pe na l i z e d f or  t he  wi l l f ul  a c t s  of  t he  a ppe l l a nt . Ac c or di ngl y,  we

va c a t e  t ha t  pa r t  of  t he  or de r  of  t he  t r i a l  c our t  r e qui r i ng we e kl y

pa yme nt  on c hi l d  s uppor t  a r r e a r a ge  a nd s us pe ndi ng pa yme nt  of  c hi l d

s uppor t  whi l e  t he  a ppe l l a nt  i s  i nc a r c e r a t e d.   The  t r i a l  c our t ' s

j udgme nt  i s  a f f i r me d i n  a l l  ot he r  r e s pe c t s .

Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o

t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of  a nd f or  s uc h ot he r  a nd

f ur t he r  a c t i on a s  ne c e s s a r y t o  e xe c ut e  t he  j udgme nt  of  t he  t r i a l

c our t  i n  c onf or mi t y wi t h t hi s  opi ni on.
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                               __________________________________
                               Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
He r s c he l  P.  Fr a nks ,  J .

___________________________________
Wi l l i a m H.  I nma n,  Se ni or  J udge .



I N THE COURT OF APPEALS

J AMES NEAL BROWN,  J R. ,           ) HAMI LTON CI RCUI T
                                ) C. A.  NO.  03A01- 9508- CV- 00287
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  WI LLI AM L.  BROWN
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
ANNABELLE SHROUT BROWN,          ) VACATED I N PART,  AFFI RMED I N  
                                )   PART AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

 
ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Ha mi l t on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  we  va c a t e  t ha t  pa r t  of  t he  or de r  of  t he

t r i a l  c our t  r e qui r i ng we e kl y pa yme nt  on c hi l d  s uppor t  a r r e a r a ge .

a nd s us pe ndi ng pa yme nt  of  c hi l d  s uppor t  whi l e  t he  a ppe l l a nt  i s

i nc a r c e r a t e d.   The  t r i a l  c our t ' s  j udgme nt  i s  a f f i r me d i n a l l  ot he r

r e s pe c t s .

Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o

t he  t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of  a nd f or  s uc h ot he r  a nd
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f ur t he r  a c t i on a s  ne c e s s a r y t o  e xe c ut e  t he  j udgme nt  of  t he  t r i a l

i n  c onf or mi t y wi t h t hi s  opi ni on.

                                 PER CURI AM


